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Health and Welfare
Health and Welfare; alternative birth centers
Health and Safety Code § 1204.3 (new); § 1204 (amended).
SB 1593 (Killea); 1992 STAT. Ch. 457
Under existing law, the State Department of Health Services
(Department)' establishes the eligibility for licensure of primary
clinics and specialty clinics.2 Chapter 457 provides for the licensure
of alternative birth centers 3 as specialty clinics, and requires that
these alternative birth centers, as a condition of licensure, be
providers of comprehensive perinatal services,4 maintain a quality
assurance program, and meet the standards for certification
established by the National Association of Childbearing Centers or
equivalent standards.5 Chapter 457 additionally requires the

1.
CAL. HEALm & SAFETY CODE §§ 200-223 (West 1990 & Supp. 1992) (enumerating the
general powers of the State Department of Health Services).
2.
1I § 1204(a)-(b) (amended by Chapter 457). Primary clinics include community clinics
and free clinics. Id. § 1204(a)(1)-(2) (amended by Chapter 457). Specialty clinics include surgical
clinics, chronic dialysis clinics, rehabilitation clinics, and alternative birth centers. I& § 1204(b)(1)-(4)
(amended by Chapter 457); see i. § 1200 (West 1990) (defining clinic as an organized outpatient
health facility which provides direct medical, surgical, dental, optometric, or podiatric advice,
services, or treatment to patients who remain less than twenty-four hours, and which may also
provide diagnostic or therapeutic services to patients in the home as an incident to care provided of
the clinic facility).
3.
See i. § 1204(b)(4) (amended by Chapter 457) (defining alternative birth center as a clinic
that is not part of a hospital and that provides comprehensive perinatal services and delivery care to
pregnant women who remain less than 24 hours at the facility). The Legislature has reported that lowrisk pregnancies managed by teams of certified nurses, midwives, certified nurse practitioners,
physicians, and surgeons, and delivered at alternative birth centers are associated with: (I) A high
degree of maternal and infant safety; (2) a reduction in the incidence of preterm and low birth weight
newborns; (3) a reduction in the likelihood of maternal and newborn complications; (4) a reduction
in the incidence of medical interventions, such as conduction, anesthesia, forceps, and caesarean
sections; (5) a reduction in the cost of total obstetric care; (6) an increase in family involvement in
the emotional and behavioral components of childbirth; (7) an increase in the incidence and duration
of breast feeding; and (8) an increase in the likelihood of well baby care and immunizations. 1991
Cal. Leg. Serv. ch. 1119, sec. 1, at 4620-21 (West).
4.
See CAL. HEALTH & SAFETY CODE § 284(d) (West 1990) (defiming perinatal care).
5.
Id. § 1204.3(a)(1)-(3) (enacted by Chapter 457). In addition to the standards of the
National Association of Childbearing Centers regarding proximity to hospitals and presence of
attendants at births, alternative birth centers must: (1) Be located in proximity to a facility with the
capacity for management of obstetrical and neonatal emergencies, including the ability to provide
Caesarean delivery, within thirty minutes from time of diagnosis of the emergency; and (2) require
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Department to issue a permit to a licensed primary care clinic 6,
certifying that the clinic meets the requirements for licensure of
alternative birth centers and may act in that capacity. 7
Existing law exempts from licensing requirements that apply to
clinics, clinics or offices owned or leased and operated by licensed
health care practitioners and used for the practice of their profession
within the scope of their license. 8 Chapter 457 provides that,
notwithstanding this exemption, a clinic or office owned or leased
and operated by licensed health care practitioners and used as an
office for the practice of their profession within the scope of their

the presence of at least two attendants at all times during birth, one of whom shall be either a
physician and surgeon or a certified nurse-midwife. Rd.§ 1204.3(a)(4)(A)-(B) (enacted by Chapter
457); cf IOWA CODE § 135G.10 (1989) (providing that a licensed birth center shall ensure that its
clients have adequate prenatal care, and that records of prenatal service be maintained for each client
and be made available during labor and delivery); id. § 135G.14(3)(a)-(g) (1989) (providing that post
partum evaluation and care shall include, physical evaluation of the infant, metabolic screening tests,
referral to sources for pediatric care, maternal post partum assessment, instruction in child care,
family planning services, and referral to a licensed hospital); id. § 135G.13 (1989) (stating that if
complications arise during labor, the client shall be transferred to a hospital and shall identify
neonatal-specific transportation services, and make arrangements with a local ambulance service for
the transport of emergency patients to a hospital); see Linda R. Monroe, Birth Center Delivers
Women New Options,L.A. TIMEs, SAN DIEGO EDITION, Nov. 5, 1990, Metro Part B, at 1 (reporting
that there were nearly 4,000 births in San Diego during 1989 in which the mother's received no
prenatal care, and describing the role of Hillcrest Alternative Birth Center in treating women who
can't afford health care during pregnancy by minimizing technical intervention, maximizing efficiency
of medical services, and using certified nurse-midwives to assist in low-risk pregnancies and births);
David Perlman, Alternative Birth Centers Called Safe, SAN FRANCISCO CHPON., Dec. 28, 1989, at
Al (discussing a New England Journal of Medicine study of 11,814 women which concluded that
infant mortality at birth centers was not higher than in hospitals, and stating that the American
College of Obstetricians and Gynecologists have discouraged use of alternative birth centers until
more information is available); Candace E. Trunzo, Special Deliveries; the new birthing options may
be more congenialthan hospitals-andless costly-but they're also more rlsly, MoNEY, Dec. 1983,
at 205 (stating that a hospital is the safest place to have a baby because all pregnancies run a 16%
chance of complications during labor and delivery, and 20% of all expectant mothers develop serious
problems during pregnancy such as diabetes, hypertension and internal bleeding).
6.
See CAL. HEALTH & SAFETY CODE §§ 1200-1220 (West 1990 & Supp. 1992) (providing
the licensing provisions and administration for clinics including primary and specialty clinics).
7.
Id. § 1204.3(b) (enacted by Chapter 457).
8.
Id. § 1206(a) (West 1990). Surgical clinics and certain specialty clinics are not exempted
from general licensing requirements applicable to clinics even though operated by licensed health care
providers in an office used for the practice of the profession. Id. cf. FLA. STAT. ANN. § 383.335(1)
(West 1986) (stating that any facility which was providing obstetrical and gynecological surgical
services and was owned and operated by a board-certified obstetrician on June 15, 1984, is exempt
from provisions which restrict the provision of medical services and outlet forceps delivery and the
administration of anesthesia of birth centers).
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license shall not be held out to be an alternative birth center unless it
meets requirements demanded of alternative birth centers.9
BED
Health and Welfare; blood and blood product importation

standards
Health and Safety Code § 1602.6 (new); § 1626 (amended).
AB 2286 (Elder); 1992 STAT. Ch. 760
Existing law declares that no person' shall produce2 human
whole blood3 or human whole blood derivative products4 unless the
person is licensed,5 and the blood or blood product is collected,
prepared, labeled, and stored in accordance with the Thirteenth or
later published editions of the Standardsfor Blood Banks and
TransfusionServices as published by the American Association of
Blood Banks. 6 Chapter 760 provides that imported human whole
9.
CAL. HEALTH & SAFETY CODE § 1204.3(c) (enacted by Chapter 457); see supra note 5
and accompanying text (providing the licensure requirements for alternative birth centers); cf FLA.
STAT. ANN. § 383.305 (1986) (providing for the licensure of birth centers).

1.
CAL. HEALTH & SAFETY CODE § 1625(g) (West 1990) (defining person).
2.
See id § 1600.5 (West 1990) (defining production).
3.
See DORLAND ILLUSTRATED MEDIcAL DICTIONARY 217 (27th ed. 1988) (defining whole
blood as blood from which none of the elements have been removed).
4.
See CAL. HEALTH & SAFETY CODE § 1600.35 (West Supp. 1992) (defining blood
derivative).
5.
See ic § 1613(a)-(e) (West Supp. 1992) (enumerating the content of applications and
procedure for the procurement of a license).
6.
Id. § 1602.5(a) (West Supp. 1992). See id. § 1617 (West Supp. 1992) (stating the State
Department of Health Services shall administer §§ 1600 through 1634 of the California Health and
Safety Code). See generally Shepard v. Alexian Bros. Hosp., 33 Cal. App. 3d 606, 610, 109 Cal.
Rptr. 132, 134 (1973) (stating that the characterization of blood transfusions as a service in § 1606
of the California Health and Safety Code precludes a cause of action on the basis of strict liability
in tort for injuries arising from the transfusion of blood); Jan M. Bennetts, Aids: Blood Bank
Liability, 27 WELAmErE L. REv. 355 (1991) (describing the theories of liability asserted against
blood banks, and examining whether the application of strict liability to the blood industry better
serves the public policy goal of ensuring an adequate and reliable blood supply); Pamela Westfall,
Note, Hepatitis,Aids, and the Blood ProductExemption from Strict ProductsLiability in California:
A Reassessment, 37 HASTINGs LJ. 1101, 1117-29 (1986) (providing a summary of California's strict
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blood or human whole blood derivative products that are produced
outside the state must conform to the same standards.7
Under existing law it is a misdemeanor to use in any transfusion
of blood,' any blood that was obtained from a paid donor 9 except
where the blood platelets were secured from donors through the
process of hemapheresis 1" under specified circumstances. 1
Chapter 760 extends the termination date for the hemapheresis
exemption to December 31, 1994.12
BED

liability AIDS cases based on blood contamination, and arguing for the application of strict liability
to manufacturers of blood); Reynolds Holding, SF Cases to Test New Legal Theories in HIV-Blood
Suits - Few CaliforniaPlaintiffsHave Won Awards, S.F. CHRON., August 5, 1991, at D6 (stating that

California aids infected plaintiffs have great difficulty in recovering under negligence theory
compared to other states).
7.
CAL HEALTH & SAFETY CODE § 1602.6(a) (enacted by Chapter 760). Later editions of
Standardsfor Blood Banksand Transfusion Services or amendments thereto, are to become effective

ninety days after the date of the enactment of this section or ninety days after publication, unles the
State Department of Health Service sends notice to all importers of human whole blood or its

derivatives that have requested notice, stating the portions of those editions or amendments that shall
not become effective. Id. § 1602.6(b) (enacted by Chapter 760). Cf IND. CODE ANN. § 16-8-7-2

(Bums 1992) (stating that a blood center outside Indiana may not distribute blood, plasma, a blood
product or blood derivative in Indiana unless the blood center has certified to the state board that the
blood has undergone a screening test sufficient to satisfy Indiana law).
8.
CAL. HEALTH & SAFEtY CODE § 1625(a) (West 1990) (defining blood).
9.
I. § 1625(e) (West 1990) (defining paid donor).
10. Id § 1625(c) (West 1990) (defining hemapheresis as the removal of whole blood from a

donor, separation of the blood into components, retention of the desired components, and return of
the recombined remaining elements to the donor).
11. Id. § 1626(b)-(d) (amended by Chapter 760). The exemption applies only if: (1) The blood
platelets are ordered by a doctor holding a valid California physician's and surgeon's certificate; (2)
the blood platelets are be secured from a single donor and are sufficient to constitute a complete
platelet transfusion; (3) the donor's identification number is recorded on the label and is kept in the
records for at least five years; (4) the donor is examined by a qualified doctor and a repeat donor is
reexamined at least annually; (5) the transfusion is performed in a general acute care hospital; (6) the
blood platelets are processed according to American Association of Blood Bank standards; (7) the
donor and blood are tested in accordance with State Department of Health Services regulations; (8)
the entity providing the blood platelets is licensed; and (9) the information concerning the donor is
printed on the label. Id. § 1626(d) (amended by Chapter 760).
12.

Id § 1626(d) (amended by Chapter 760).
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Health and Welfare; care facilities
Health and Safety Code § 1569.72 (amended, repealed and
new); § 1569.625 (new); §§ 1337.1, 1337.3, 1569.17
(amended).
SB 1670 (Mello); 1992 STAT. Ch. 1169
Under existing law a skilled nursing' or intermediate care
facility2 must adopt a training program inspected by the State
Department of Health Services (Department) 3 and comply with
requirements of the Department,4 which include a precertification
training program.' Chapter 1169 deletes the precertification training
requirement for those facilities
that can show that they only employ
6
certified nurse assistants.
Under existing law, newly employed nurse assistants must
complete a 16-hour orientation program, eight hours of which must

1.
See CAL. HEALTH & SAFETY CODE § 1250(c) (West Supp. 1992) (defining skilled nursing
facility).
2.
See id. § 1250(d) (West Supp. 1992) (defining intermediate care facility); Who CanAfford
a NursingHome?, 53 CONSUMER REP. 300,300, May 1988 (specifying the difference between skilled
nursing and intermediate care).
3.
See CAL. HEALTH & SAFETY CODE § 100 (West 1990) (establishing the State Department
of Health Services); id. § 103 (West 1990) (setting forth the powers and duties of the State
Department of Health Services).
4.
See id. § 1337(b)(2) (West 1990) (defining the requirements of an approved training
program).
5.
Id § 1337.1(b) (amended by Chapter 1169); see Western Medical Enters., Inc., v. Albers,
166 Cal. App. 3d 383, 386-87, 212 Cal. Rptr. 434, 435-36 (1985) (discussing the legislative intent
behind past California bills dealing with training requirements for nurse assistants).
6.
CAL. HEALTH & SAFETY CODE § 1337.1(b) (amended by Chapter 1169); see id. §
1337(b)(1) (West 1990) (defining nurse assistant); id. § 1337(b)(3) (West 1990) (defining certified
nurse assistant); U § 1337.2(a) (West 1990) (specifying requirements for certification); cf NEB. REv.
STAT. § 71-6038(b)(i) (1990) (defining care staff member as a nursing assistant with departmentally
approved training of at least ninety hours); id § 71-6039(3) (1990) (specifying training requirements
for basic nursing assistants to include no less than seventy-five hours of instruction). See generally
Linda E. Demkovich, Government's Nursing Home Rules-Better Care or More Democracy?, 12
NAT'L J. 1846 (Nov. 1980) (finding that: (1) Many of the new rules for skilled nursing and
intermediate care are impractical and expensive, costing over seven times what the government can
afford; (2) that lack of funds to fulfill the requirements will only result in noncompliance or paper
compliance; and (3) that to require intermediate care facilities to upgrade training to the skilled
nursing level is "over kill"); Marshall B. Kapp, Optionsfor Long-Term Care Financing:A Look to
the Future,42 HAsTINos LJ. 719,729-30 (1991) (discussing the competitive marketplace responding
to the new demand for trained nurses).
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be completed before the person gives direct patient care.1 Chapter
1169 provides that the entire 16-hour orientation must be completed

before the person can give direct patient care.8
EB

Health and Welfare; child welfare services--conflicts of interest
Welfare and Institutions Code §§ 16516, 16517 (new).
AB 3617 (Epple); 1992 STAT. Ch. 497
Existing law provides that child welfare service1 programs must
be established within the welfare department of each county. 2
Chapter 497 prohibits a social worker or a probation officer3 acting
as an officer of the court from entering into specified business
transactions4 with an entity which has received court-ordered welfare

services. 5

7.
8.

CAL. HeALTH & SAFEry CODE § 1337.3(c)(1) (amended by Chapter 1169).

Id.

1.
See WE.Y. & INST. CODE § 16501 (West Supp. 1992) (defining child welfare services).
2.
Id. § 16500 (West 1991). The State's share of the costs for child welfare services
programs shall be the smaller of 70% of actual nonfederal expenses or the amount appropriated by
legislation. Id. § 10101 (West Supp. 1992).
3.
See id § 215 (West 1984) (defining probation officer).
4.
See id § 16516(a) (enacted by Chapter 497) (prohibiting social workers or probation
officers from lobbying for, acting as a consultant to, entering into business transactions with, or
acquiring pecuniary interest in any business that has received funds or income from court-ordered
child welfare services).
5.
Id § 16516 (enacted by Chapter 497); see id § 16516(c)(1) (enacted by Chapter 497)
(defining court-ordered child welfare services as those services ordered by the court pursuant to §§
11450 and 16501 of the California Welfare and Institutions Code); id § 11450 (West 1992)
(outlining the regulations governing aid for nonrecurring special needs); id § 16501 (Vest 1991)
(defining child welfare services). Upon violation of this section, the court may order that a person
pay restitution consisting of the funds received in violation of this section, statutory damages of not
less than one thousand dollars, actual damages, and any other relief which the court deems proper.
Id § 16516(b)(2)(A)-(F) (enacted by Chapter 497). See generally Illana Debare, BillsAimedat Childwelfare Reform, SACRAMENTO BE, March 11, 1992, at A-6 (reporting on the general intent of AB
3617 and several other child welfare services reform bills).
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Existing law provides for the placement of dependents 6 or wards
of the court 7 in out-of-home residences.' Chapter 497 prohibits a
social worker or a probation officer of the court from placing a
dependent or ward of the court with a relative9 of that social worker
or probation officer."0 Chapter 497 further prohibits a social worker
or a probation officer acting as an officer of the court from receiving
any more compensation for the placement of the ward or dependent
other than that already received as an employee of the county or the
state. 1
DCHIV
Health and Welfare; consent to medical treatment--physicians as
surrogate decisionmakers
Health and Safety Code § 1418.8 (new).
AB 3209 (Epple); 1992 STAT. Ch. 1303

6.
See CAL WELF. & INST. CODE § 101(e) (West Supp. 1992) (defining dependent).
7.
See id. § 602 (West 1984) (defining ward of the court).
8.
Md.§§ 360-361.3 (West Supp. 1992); see kL § 300 (West Supp. 1992) (describing minors
which are subject to the jurisdiction of the court); CAL CODE REGS. tit. 11, § 930.52 (1991) (creating
the child welfare agency, and providing that its duties include protecting children and placing them

in out-of-home residences).
9.
See CAL. WELF. & INST. CODE § 16517(a)(2) (enacted by Chapter 497) (further expanding
the prohibition to spouses of the officer's or social worker's relatives).
10. Ud. § 16517(a) (enacted by Chapter 497); see ASSE~iBLY CoMM'r=m ON HUMAN
SERvIcEs, CoMMrNms ANALYSIS oF AB 3617, at 1 (Apr. 8, 1992) (providing that this section may
have been enacted in part to combat conflicts of interests discovered in a San Diego County Grand
Jury investigation of the county Child Protective Services Division in 1990).
11.
CAL. WELu. & INST. CODE § 16517(b) (enacted by Chapter 497). Cf COLO. REv. STAT.
§ 19-5-213 (Michie 1986) (providing that the child welfare agency is the only party that can receive
any compensation for the placement of the child); MND.
FAM. LAW CODE ANN., § 5-327 (Michie
1991) (providing that any agency, institution, or individual who renders any service in connection
with the placement of a minor may not charge or receive any compensation for the placement).
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Under existing law, specified individuals' may petition for a2
court order authorizing medical treatment for health facility
patients3 who lack the capacity4 to make health care decisions'
when no other person is authorized to make such decisions for the
patient.6 Under Chapter 1303, the attending physician of a skilled
nursing facility7 or intermediate care facility8 patient who lacks the
capacity to make health care decisions, may initiate medical
treatment on the patient's behalf when no other person is authorized

1.
See CAL. PROB. CODE § 3203 (West 1990) (specifying that a patient's spouse, relative,
physician, or health facility representative, are among the persons who may file a petition for court
ordered medical treatment).
2.
See CAL. HEALTH & SAFETY CODE § 1250 (West Supp. 1992) (defining health facility
as including any facility operated to diagnose, prevent and treat human illnesses).
3.
See CAL. PROB. CODE § 3200 (West 1990) (defining patient as an adult, not under
conservatorship, requiring medical treatment).
4.
See CALIFORNIA AsSOCIATION Op HOSPITAL AND HEALTH SYSTEMS CONSENT MANUAL
11 (16th ed. 1989) (defining legal capacity for medical decisions); see also CAL. PROB. CODE §
1890(c) (West 1990) (requiring a licensed physician to declare that the patient lacks capacity for
informed consent); cf Riese v. St. Mary's Hosp. & Medical Ctr., 209 Cal. App. 3d 1303, 1322-23,
243 Cal. Rptr. 241, 253-54 (1988) (stating that a patient's competency to consent to drug treatment
should focus on whether the patient is able to understand the benefits, risks, and alternatives of the
proposed treatment).
5.
See CAL. CIv. CODE § 2430(c) (West Supp. 1992) (defining a health care decision as
consent, refusal of consent, or withdrawal of consent to health care).
6.
CAL. PROB. CODE § 3201 (West 1990); see id. §§ 3204,3208 (West 1990) (specifying the
statutory requirements that must be satisfied before a court may order medical treatment); cf. Tax.
HUM. REs. CODE ANN. § 48.061 (1980) (authorizing the court to order medical treatment for a patient
who is unable to independently consent to such treatment). See generally Grant v. Cobbs, 8 Cal. 3d
229, 243-44, 502 P.2d 1, 10, 104 Cal. Rptr. 505, 514 (1972) (stating that an incompetent patient
should not ba permitted to consent to medical treatment).
7.
See CAL. HEALTH & SAFETY CODE § 1250(c) (West Supp. 1992) (defluing skilled nursing
facility as a health facility which provides skilled nursing care on an extended basis).
8.
See id § 1250(d) (West Supp. 1992) (defining intermediate care facility as a health facility
which provides care to patients with recurring need for skilled nursing supervision but who do not
require continuous skilled nursing care).
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to consent for the patient.9 Chapter 1303 specifies that the provisions
added by Chapter 1303 will be repealed on January 1, 1995.10
TKT
Health and Welfare; controlled substance offenses
Health and Safety Code § 11370.9 (new).
SB 386 (Killea); 1992 STAT. Ch. 503
Under existing law it is a misdemeanor for any person to possess
any monies or negotiable instruments in excess of $100,000 which
the person knows are derived from certain controlled substance
offenses.1 Under Chapter 503, it is unlawful for any person to engage
in a transaction 2 involving proceeds 3 which are known to be derived

9.

IM § 1418.8(b) (enacted by Chapter 1303). The health facility's interdisciplinary team

must first review the prescribed medical intervention and approve the physician's assessment of the
patient's condition, reasons for proposing treatment, probable effects of the intervention, and any
available medical alternatives before treatment may be administered. Id § 1418.8(c) (enacted by
Chapter 1303); cf.CAL. PROB. CODE § 3204 (West 1990) (specifying that a petition for court ordered
medical treatment shall include a statement of the patient's medical condition, the recommended
treatment, and the probable outcome of that treatment). A court order authorizing medical treatment
is not required provided that the provisions of Health and Safety Code § 1418.8 are satisfied. CAL.
HEALTH & SAFETY CODE § 1418.8(f) (enacted by Chapter 1303); cf. IOWA CODE ANN. § 135.29(2)
(West 1992) (providing for the establishment of a substitute decisionmaker board that may make
medical decisions on behalf of incompetent patients when no other person is authorized or available
to make such decisions). A physician acting in good faith is not subject to administrative sanctions
for treating an incompetent patient who has not independently consented to such treatment. CAL.
HEALTH & SAFETY CODE § 1418.8(h) (enacted by Chapter 1303).
10. IR § 1418.8(i) (enacted by Chapter 1303).

1.
CAL. HEALTH & SAFETY CODE § 11370.6 (West 1991). Specified controlled substance
offenses include the unlawful sale, possession for sale, transportation, manufacture, offer for sale, or

offer to manufacture any controlled substance listed in Health and Safety Code §§ 11054, 11055,
11056, 11057 or 11058. d
2.
See Ud § 11370.9(h)(2) (enacted by Chapter 503) (defining transaction to include a gift,
transfer, transmission, delivery, deposit, withdrawal, payment, electronic, magnetic, or manual transfer
between accounts, exchange of currency, extension of credit, purchase or sale of any monetary
instrument, or any other acquisition of disposition of property).
3.
See iU § 11370.9(h)(1) (enacted by Chapter 503) (defining proceeds to be property
acquired or derived directly or indirectly from, produced through, or realized through any controlled
substance violation).
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from a violation of the Uniform Controlled Substances Act 4 or the
Imitation Controlled Substances Act,5 with the intent to conceal or
disguise the nature, location, ownership, control, or source of the
proceeds, or to avoid a transaction reporting requirement. 6 It is also
unlawful under Chapter 503 for a person to make available anything
of value which that person knows is going to be used to commit any
controlled substance violation.7 Chapter 503 also makes it unlawful
for a person to facilitate the transfer of proceeds derived from any
controlled substance violation or to conduct a transaction designed to
conceal the source of the proceeds, with the intent to conceal or
disguise the nature, location, ownership, control, or source of the
proceeds, or to avoid a transaction reporting requirement. 8 Chapter
503 applies only to a transaction or series of related transactions

4.
See id §§ 11000-11650 (West 1991) (setting forth the Uniform Controlled Substance Act).
5.
See id. §§ 11670-11730 (West 1991) (setting forth the Imitation Controlled Substances
Act). Imitation controlled substances are products specifically designed or manufactured to resemble
the physical appearance of a controlled substance, such that a reasonable person would not be able
to distinguish the imitation from the controlled substance based on the drug's outward appearance.
Id § 11675 (West 1991).
6.
Id. § 11370.9(a) (enacted by Chapter 503).
7.
Id. § 11370.9(b) (enacted by Chapter 503); cf.31 U.S.C. § 5313 (1992) (federal currency
transaction reporting requirement); 18 U.S.C. § 1956(a)(1) (requiring the government, to support a
conviction for money laundering, by proving beyond a reasonable doubt the following: (1) That the
defendant conducted a financial transaction that involved the proceeds of an unlawful activity; (2)
that he knew the property involved was the proceeds of some form of unlawful activity; (3) and that
he did so either with the intent to promote the unlawful activity; or (4) with the knowledge that the
transaction was designed in whole or in part to conceal or disguise the nature, location, source,
ownership, or control of those proceeds). See generally United States v. Cuevas, 847 F.2d 1417, 1422
(9th Cir. 1988) (holding that only a slight connection with a narcotics conspiracy is necessary to
convict a defendant of knowing participation in it).
8.
CAL. HEALTH & S,'n't CODE § 11370.9(c)-(d) (enacted by Chapter 503). It is unlawful
to knowingly direct, plan, organize, initiate, finance, manage, supervise, or facilitate the transportation
or transfer of proceeds known to be derived from any controlled substance violation. Id. § 11370.9(c)
(enacted by Chapter 503); see United States v. Apodaca, 843 F.2d 421, 416 (10th Cir. 1988)
(defining an organizer as a person who puts together a number of people engaged in separate
activities and arranges them into one essentially orderly operation or enterprise). See generally United
States v. Patrick, No. 89-6410, 1992 U.S. App. LEXIS 11285, at *4 (6th Cir. May 20, 1992) (holding
that accomplice liability exists where the financial institution or an employee has knowledge of the
structuring of a transaction, even though the knowledge is not held by an employee responsible for
reporting); San Diego County Digest, L.A. Tirams, Oct. 18, 1991, at B, col. 1 (reporting the
indictment of person accused of breaking up transactions to avoid the reporting requirement);
Weinstein & MeMillan, Four Get 505 Years In Prison, L.A. Twts, Aug. 21, 1991, at B, col. 6
(describing the changing attitudes about the significance of money laundering and its importance as
an essential tool of drug dealers).
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within a thirty-day period, involving over twenty-five thousand
dollars, or proceeds valued at greater than twenty-five thousand
dollars.9
LES
Health and Welfare; day care training
Health and Safety Code § 1596.866 (new).
AB 962 (Alpert); 1992 STAT. Ch. 35
Under existing law, persons who provide child care must have a
license proving that they have satisfied certain requirements. 1
Chapter 35 provides that in addition to the regular licensing
requirements, at least one teacher 2 or director at a child day care
facility3 and each licensed family day care home provider, 4 must be
trained and maintain such training in pediatric first aid, cardiopulmonary resuscitation (CPR), and preventative health care
training.5 Chapter 35 further provides that at least one trained staff

9.

CAL. HEALTH & SAFETY CODE § 11370.9(0) (enacted by Chapter 503).

1.
CAL. HEALTH & SAFETY CODE §§ 1596.95(a)-(f), 1597.44(a)-(b) (West 1990). To qualify
for a license, providers must submit an application that includes evidence that the provider has the
ability to comply with the rules and regulations, evidence that the provider is of reputable and
responsible character, and evidence that the provider has sufficient financial resources to provide the
required quality of care. I& § 1596.95(a)-(c) (West 1990).
2.
See id. § 1597.055 (West Supp. 1992) (specifying qualifications for day care center
teachers as a person who is at least 18 years of age, has a regional occupation program certificate,
and has completed at least 95 hours of child care classroom instruction and at least 150 hours of
supervised field experience at a licensed day care center).
3.
See id. § 1596.750 (West 1990) (defining child care facility).
4.
See id. § 1596.791 (West 1990) (defining a licensed provider who works at a family day
care home); id. § 1596.78 (West 1990) (defining family day care home as a home which regularly
provides care, protection, and supervision of 12 or fewer children in the provider's own home for
periods of less than 24 hours per day).
5.
IM § 1596.866(a) (enacted by Chapter 35); see id. § 1596.866(d)(l)-(3) (enacted by
Chapter 35) (specifying that day care staff must obtain: (1) A current pediatric cardiopulmonary
resuscitation card, or basic life support card issued by the American Red Cross; (2) a current pediatric
irst aid card issued by the Red Cross; or (3) a certificate of completion of courses in preventive
health); Ur § 1596.866(a) (enacted by Chapter 35) (specifying that required training must be
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member must be present at all times when children are present at the
facility.'
EB
Health and Welfare; Department of Rehabilitation--grants and
contracts
Welfare and Institutions Code § 19020 (new).
AB 550 (Farr); 1992 STAT. Ch. 1037
Under existing law, the State Department of Rehabilitation
(Department)1 administers programs to aid blind persons such as
establishing businesses operating vending machines2 and providing

completed by January 1, 1995); cf 1992 Ind. Acts 1133, § 15(B)(2) (specifying the license
requirement that at least one person be trained in cardiopulmonary resuscitation at a child day care
center); 1991 S.C. Acts 103 (providing that at least one person at a child day care center must have
cardiopulmonary resuscitation training). See generally Assemblywoman Dierdre Alpert, Drowning
andDay Care Safety, L.A. TIES, May 19, 1991, at B9 (describing Assemblyman Alpert's intent that
AB 962 help stop drowning deaths at day care facilities such as the case of Ariel Moon in Orange
County); James M. Gomez & Lanie Jones, Toddler PulledFrom Swimming Pool Dies, L.A. TIMES,
May 19, 1991, at B1 (describing the drowning of Ariel Moon due to the lack of a CPR trained day
care provider, and discussing the frequency of drowning during hot summer months); Jim Landis,
Commentary on Drowning, L.A. TIMES, June 16, 1991, at BI (describing the extreme danger of
children drowning); Nancy A. Lauten, Who's Minding The Cradle?- RegulatoryReform in the Child
Care Industry, 13 FLA. ST. U. L. Ray. 633, 633-43 (1985) (discussing new Florida legislation
regulating childeare, and the need for improvement in industry regulations); Greg Lucas, Wilson Gets
Bill to Require Child Care CPR Training, S.F. CHROn., March 31, 1992, at A20 (explaining that
Assemblyman Gil Ferguson opposes Chapter 35 because he fears it will cost too much money, and
put too many day care providers out of business).
6.
CAL. HA r & SAFr CODE § 1596.866(b) (enacted by Chapter 35).

1.
CAL. WELF. & INST. CODE §§ 19000-19023 (West 1991 & Supp. 1992) (enumerating the
powers and duties of the State Department of Rehabilitation).
2.
Id, § 19625 (West 1991) (providing the legislative intent to aid and encourage licensed
blind persons in operating vending facilities on property within California); id. § 19627(a) fWest
1991) (implementing regulations designed to give priority to blind persons in the assigning of
vending machine income, and stating that no state department or agency shall undertake to purchase,
rent, or lease in whole or in part any building, if determined sufficient to support a vending facility,
unless the property includes a satisfactory site for operation of a vending facility by a blind person);
id. § 19629(a)(5)-(6) (West 1991) (providing, from a set aside percentage of gross sales from vending
operators, funding for the functions of the Committee of Blind Vendors and retirement or pension
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job training and assistance in college study to blind persons.'
Existing law also provides incentives to private nonprofit agencies to
provide services to the blind.4 Chapter 1037 requires that, on or after
July 1, 1993, the Department shall recommend to each organization
or agency who receives grants5 or contracts to provide services to the

funds, health insurance contributions or premiums provided there is approval for such funding); id.
§ 19651 (West 1991) (providing that from commissions collected in those facilities in which there
are not blind vending stand operators licensed by the Department of Rehabilitation, the Department
shall, upon a finding that the vendor's retirement program is actuarially sound and fiscally solvent,
contribute to an annuity plan for blind vending stand operators licensed by the Department).
Id. § 19500 (West 1991) (establishing orientation centers for the blind which are designed
3.
to prepare blind persons for useful and remunerative work in trades and professions); id. § 19525
(West 1991) (authorizing the Department to appoint counselor-teachers to provide individual guidance
and training to adult blind persons); Uc § 19526 (West 1991) (assigning a reader to assist qualified
blind persons towards graduation from a university, college, or state college in California).
Md.§ 18600 (West 1991) (establishing a two year pilot program under which the
4.
Department shall contract with private nonprofit organizations serving the blind to provide the newly
blind and severely visually impaired over fifty-five years of age with services including counseling,

personal adjustment, and instruction in mobility and orientation); id § 19403 (West 1991)
(encouraging state organizations, counties, cities, and districts to purchase products made by public
or private nonprofit California corporations serving the handicapped, including the blind, whenever
feasible); i § 19404 (West Supp. 1992) (providing that any agency, city, county or political
subdivision may, without advertisement for bids, purchase materials, manufactured supplies, and
services provided by public or private nonprofit corporations who serve the handicapped); cf 42
U.s.C. 1382(a) (1989) (stating that the federal government shall make provision for referral of
qualified blind persons to the appropriate state agency administering vocational rehabilitation
services). See generally 81 CJ.S. Social Security and Public Welfare § 102 (1977) (explaining that
statutes providing for aid to the blind and disabled have generally been held valid as against
contentions concerning vesting of unlawful discretion in local officials, providing gifts to individuals
other than that necessary for the support of the poor and infirm, and levying an ad valorem tax for
state purposes); Creighton v. Pope County, 54 N.E.2d 543, 547 (ll. 1944) (holding that because no
legal duty existed at common law to relieve the blind, statutes imposing this duty are in derogation
of the common law and must be construed strictly).
See CAL. CIv. CODE § 1053 (West 1982) (defiming grant as a transfer in writing,
5.
conveyance, or bill of sale unless specially applied to real property).
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blind, the number of blind members of the board that is appropriate
to meet the needs of the community being served by that board.6

BED
Health and Welfare; drinking driver programs
Health and Safety Code § 11836 (amended); Vehicle Code §§
13353.45, 13353.5, 23192 (new); § 13352 (amended); §
13353.4 (amended,new,repealed).
SB 1650 (Leonard); 1992 STAT. Ch. 1181
(Effective September 30, 1992)

Under existing law, the State Department of Alcohol and Drug
Programs (Department)' has the power to license drinking driver
programs. Chapter 1181 gives the Department the sole authority to

6.
CAL. WELF. & INST. CODE § 19020 (enacted by Chapter 1037); cf CAL. GOV'T CODE §
16367.8 (West Supp. 1992) (requiring that any advisory agency, commission, or other entity
established by any city, county, or special district relative to the application for or use of federal
block grant funds shall include in its membership older persons, as defined, in such numbers to
reflect their representation in the community); CAL. WELt. & INST. CODE § 19638 (West 1991)
(establishing the Committee of Licensed Blind Vendors, and providing that only licensed blind
persons operating a facility shall serve on the Committee); IDAHO CODE § 67-5403 (1989) (creating
the Idaho Commission for the Blind, and requiring at least one of the three members to be blind);
MINN. STAT. ANN. § 256.482 (West Supp. 1992) (establishing a council on disability in which it is
required that a majority of the members be persons with handicaps or parents or guardians of a
person with a disability); N.J. STAT. ANN. § 30:4-1 (West 1981) (requiring two members of the
Commission for the Blind and Visually Impaired to be blind); N.M. STAT. ANN. § 28-7-16 (Michie
1978) (requiring three members of the Commission for the Blind to be blind); OR. REv. STAT. §
346.130(1)(a) (West 1985) (stating that four of seven members of the Commission for the Blind must
be blind); S.C. CODE ANN. § 43-25-10 (1985) (requiring that three of seven members of the
Commission for the Blind must have a visual acuity of less than 201200); TEx. HuM. RES. CODE §
91.011(a) (West 1987) (requiring that at least two members of the Texas Commission for the Blind
be blind).

1.
See CAL HEALTH & SAFETY CODE § 11751.2 (West 1991) (establishing the State
Department of Alcohol and Drug Programs within the Health and Welfare Agency).

2.

Id § 11836 (amended by Chapter 1181); see id.§ 11836(a) (amended by Chapter 1181)

(defiming "program" as any firm, partnership, association, corporation, local governmental entity,
agency or place that has been licensed by the Department to provide alcohol or drug recovery
services to persons arrested for a drinking-related driving violation).
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issue, deny, suspend, or revoke the license of a drinking driver
program.'
Existing law prohibits the restoration of a person's driving
privilege or issuance of a restricted or hardship permit during a
suspension period4 when the person's license was suspended for
driving under the influence of alcohol,5 or for failing to complete a
chemical test when requested to do so by an officer.6 Existing law

3.
Id. § 11836(a) (amended by Chapter 1181).
4.
See CAL VEH. CODE § 13353 (a) (West Supp. 1992) (authorizing suspension or revocation
of a person's license for one year if the person refused to submit to or failed to complete a chemical
test as requested by an arresting officer); id. § 13353.3 (West Supp. 1992) (providing that an order
of suspension of a person's driving privilege is effective 45 days after the person is served with the
notice); id. § 13353.2(a) (West Supp. 1992) (authorizing suspension of the driving privilege of a
person driving with .08% alcohol by weight, in his or her blood); cf. ALA. CODE § 32-5A-195()(2)
(1992) (providing for the revocation of an individual's driver's license upon a first conviction of
driving under the influence of alcohol or any controlled substance that renders the individual
incapable of safely driving). Such revocation shall take place only when ordered by the court
rendering such conviction. itL; see Bell v. Burson, 402 U.S. 535, 537 (1971) (holding that a decision
to suspend or revoke a driver's license requires a hearing to provide procedural due process
guarantees). See generally Margaret L. Milroy Constitutional Law: North Carolina's License
Revocation ForDrunk Drivers: Minor Inconvenience or UnconstitutionalDeprivation?,62 N.C. L.
REv. 1149 (1984) (viewing the ownership of a driver's license as a property interest protected by due
process guarantees, and concluding that the revocation of a driver's license without a prior hearing
is unconstitutional).
5.
See CAL VEH. CODE § 13353.2(a) (West Supp. 1992) (providing that the Department of
Motor Vehicles (DMV) will immediately suspend the driving privilege of any person who was
driving or in actual physical control of a motor vehicle when the person had .08 % or more of alcohol
in his or her blood). After a period of revocation or suspension pursuant to California Vehicle Code
§§ 13352, 13353, or 13353.2, the privilege to operate a motor vehicle will not be restored until all
applicable reinstatement fees have been paid, and the person gives proof to the DMV of financial
responsibility. I . § 13353.4(b) (amended by Chapter 1181); see id § 16430 (West Supp. 1992)
(defining financial responsibility); cf N.Y. VEi. & TRA. LAW § 1192(2) (Consol. 1992) (providing
that no person shall operate a motor vehicle while such person has .10% or more of alcohol in his
or her blood, or while the person's ability to drive is impaired by drugs). See generally Veryl Victoria
Miles, Interpreting the Nondischargeabilityof Drunk Driving Debts Under Section 523(a)(9) of The
Bankruptcy Code: A Case ofJudicialLegislation, 49 MD. L. REV. 156 (1990) (discussing Bankruptcy
Code section 523(a)(9) which attempts to prevent an individual who has filed a petition for
bankruptcy from escaping financial liability for debts incurred as a result of driving under the
influence of alcohol); Jennifer L. Pariser, In Vino Veritas: The Truth About Blood Alcohol
Presumptions in State Drunk Driving Law, 64 N.Y.U. L. REv. 141-42 (1989) (challenging the
existing presumption that a defendant's blood alcohol content is higher while driving than when
tested for driving under the influence of alcohol).
6.
CAL. VEH. CODE § 13353(a) (West Supp. 1992). This section authorizes the suspension
of a person's license who failed to or refused to complete a chemical test when requested to do so
by an officer. I&aSee generally Robert Brooks Beauchamp, "Shed Thou No Blood": The Forcible
Removal of Blood Samples From Drunk Driving Suspects, 60 S. CAL. L. REV. 1115, 1117 (1987)
(stating that the vast majority of states prohibit, by statute, the forced removal by police officers to
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also prohibits the restoration of a person's driving privilege after a
suspension or revocation 7 until the person shows proof of
completion of an approved drinldng driver program.' Under Chapter
1181, a person whose license has been suspended or revoked due to
an arrest for refusal to submit to a chemical blood, breath, or urine
test, or for driving under the influence of alcohol, may voluntarily
enter a drinking driver program. 9 If the person is subsequently
convicted of driving under the influence of alcohol or drugs" or
driving under the influence of alcohol or drugs and causing injury to
another person,11 the hours spent in the program prior to conviction

obtain evidence from within the body of drunk driving suspects who are willing to submit to a
chemical test). A few states allow the use of reasonable force to secure blood evidence in cases of
felony drunk driving. l. at 1117.
7.
CAL. VER. CODE § 13353.4(c) (amended by Chapter 1181) (specifying the period of
revocation or suspension as that which is pursuant to § 13352); id § 13352(a) (amended by Chapter
1181) (authorizing the Department of Motor Vehicles to suspend or revoke the driving privilege of
a person convicted of a violation of California Vehicle Code §§ 23152, 23153, or 23109(a)); cf N.Y.
VEH. & TRAF. LAW § 511 (Consol. 1992) (providing that a person who operates a motor vehicle
while their driver's license is suspended or revoked is guilty of aggravated unlicensed operation, and
subject to a fine between $200 and $500 dollars or a term of imprisonment of not more than fifteen
days, or both).
8.
CAL. V.H. CODE § 13353.4(c) (amended by Chapter 1181); see a. § 13353.4(d) (amended
by Chapter 1181) (defming completion of a program as the satisfactory completion of all program
services requirements approved pursuant to program licensure, and any other court-imposed
conditions, as evidenced by a certificate of completion issued by the licensed program); cf IOWA
CODE § 321J.3(1) (1991) (providing that upon conviction for drunk driving, the court may order the
defendant to attend a course for drinking drivers, and if the defendant's blood alcohol concentration
was .20% or higher, or if the defendant was charged with a second or subsequent offense, the court
must order the defendant, upon conviction, to undergo a substance abuse evaluation and if necessary,
be committed to a substance abuse treatment program).
9.
CAL. VEH. CODE § 13353.4(d)(1) (amended by Chapter 1181). The program must be
approved pursuant to California Vehicle Code § 23161, or licensed pursuant to California Health &
Safety Code §§ 11836-11839. l The program must be of an appropriate length and scope, as
determined by the number of prior drinking related convictions on that person's record. Id.
10.
See iad § 23152(a) (West Supp. 1992) (making it unlawful for any person to drive a
vehicle while under the influence of alcohol or drugs).
11.
See id. § 23153(a)-(b) (West Supp. 1992) (making it unlawful for any person to drive
under the influence of alcohol or drugs and cause bodily injury to any person other than the driver).
See generally Levin, People v. Watson: Drunk Driving Homicide--Murder or Enhanced
Manslaughter?,71 CAL. L. REv. 1298 at n. 2 (1983) (discussing California's alignment with the
growing minority ofjurisdictions which have sustained murder convictions in drunk driving homicide
cases).
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will be credited toward completion of the program. 2If the person
has voluntarily enrolled in a drinking-driver program, but is not
subsequently prosecuted or convicted, he or she does not need to
complete the program, and his or her driving privilege will be
restored by the Department, if specific conditions are met.13
Under Chapter 1181, if the period of license suspension or
revocation" would end at the time the person whose driving
privilege is suspended or revoked is a resident of another state, the
Department may end the period of revocation or suspension to allow
the person to apply for a license in that state. 5
Existing law requires a three year suspension of a person's
driving privilege for driving under the influence of alcohol or drugs
and causing bodily injury to another person.16 Chapter 1181
authorizes the Department to waive the three year suspension

12.
CAL. VEI. CODE § 13353.4(d)(2) (amended by Chapter 1181). The person must complete
the program before his or her driving privilege is restored. l If a prosecution is pending for driving
under the influence of alcohol or drugs, or driving under the influence of alcohol or drugs and
causing injury to another person, and the period of suspension or revocation of the person's driving
privilege has expired, the DMV must restore the person's driving privilege. a; cf.IOWA CODE §
321J.3(2) (1991) (stating that as a condition of a suspended sentence or portion of a sentence for a
second, third, or subsequent drunk driving offense, the court may commit the defendant for inpatient
treatment for alcoholism or drug addition or dependency in any hospital, institution, or community
correctional facility in Iowa). The time for which defendant is committed will be credited against the
defendant's sentence. Il; cf UTAH CODE ANN. § 41-6-44(4) (1992) (providing that upon a first
conviction for drunk driving, in addition to a jail sentence or community-service work program, the
court shall order the person to participate in an assessment and educational series at a licensed
alcohol rehabilitation facility).
13.
CAL. VEH. CODE § 13353.4(d)(3) (amended by Chapter 1181). The conditions include:
(1) The period of suspension or revocation has elapsed; (2) no other actions exist that would prohibit
restoration of the driving privilege; (3) all applicable reinstatement fees have been paid; and (4) the
person has given proof of financial responsibility. Il § 13353.4(d)(3)(A)-(l)) (amended by Chapter
1181).
14.
See id § 13353.5(a) (enacted by Chapter 1181) (referring to revocation or suspension
under California Vehicle Code § 13352).
15.
L The driver must apply for release from suspension or revocation, and the application
must include satisfactory evidence of residency in another state. L
16.
Id § 13352(a)(4) (amended by Chapter 1181); see id. 13352.5(a)(b) (West Supp. 1992)
(providing for restriction instead of suspension, and suspension instead of revocation of a person's
driving privilege).
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requirement upon receipt of a drinking driver program completion
certificate.17
LES
Health and Welfare; equal treatment--mentally and physically
disabled persons
Business and Professions Code § 125.6 (amended); Civil
Code §§ 51, 51.5, 51.8, 52, 53, 54, 54.1, 54.2, 54.3, 54.8
(amended); Code of Civil Procedure § 224 (amended);
Education Code §§ 44100,44101,44337,44338 (amended);
Evidence Code §§ 754, 754.5 (amended); Government Code
§ 12994 (repealed); § 12940.3 (new); §§ 4450, 4500, 11135,
12920, 12921, 12926, 12931, 12940, 12944, 12993, 19230,
19231, 19232, 19233, 19234, 19235, 19237, 19702
(amended); Health and Safety Code § 19952 (amended);
Labor Code § 1735 (amended); Penal Code § 365.5
(amended); Public Utilities Code § 2881.2 (new); §§ 2881,
99155.5 (amended); Streets and Highways Code § 2557
(amended); Vehicle Code § 336 (amended).
AB 1077 (Bronzan); 1992 STAT. Ch. 913

17. Id § 13353.5(b) (amended by Chapter 1181). If the person applies for a California driver's
license within three years from the date of license suspension or revocation, a license may not be
issued until it is established that the person is qualified for reinstatement and no grounds exist for
denying the license, including subsequent convictions for driving under the influence. Id. Grounds
for refusal to issue a license include, but are not limited to, one or more subsequent convictions for
driving under the influence of alcohol or other drugs, that would authorize the refusal to issue a
license. Id
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EQUAL ACCESS TO BuSINESs ESTABLISHMENTS

Under existing law, the Unruh Civil Rights Act 1 forbids
exclusionary discrimination by business establishments2 on the basis
of sex, race, color, religion, ancestry, national origin, or physical
handicap. 3 Chapter 913 extends the same protection to individuals
with any disability,4 including mental and developmental impairments.5
Under prior case law, the Unruh Civil Rights Act was construed
to pertain only to personal characteristics. 6 Chapter 913 prohibits
businesses from exclusionary practices based on economic status by
explicitly making any violation respecting individual rights under the

1.
See CAL. Crv. CODE § 51 (amended by Chapter 913) (delineating the provisions of the
Unruh Civil Rights Act).
2.
See 34 Cal. Op. Att'y Gen. 230,232 (1959) (stating that the term "business establishment"
as used in § 51 of the Civil Code includes any and all business organizations, entities, or enterprises);
Isbister v. Boys' Club of Santa Cruz, Inc., 40 Cal. 3d 72,78, 707 P.2d 212, 215,219 Cal. Rptr. 150,
153 (1985) (stating that the phrase "business establishment" in § 51 should be interpreted in the
broadest sense possible).
3.
CAL Civ. CODE § 51 (amended by Chapter 913). The enumeration of particular bases of
discrimination in § 51 is illustrative, not restrictive. Id; In re Cox, 3 Cal. 3d 205, 216, 474 P.2d 992,
999, 90 Cal. Rptr. 24, 31 (1970); see Isbister40 Cal. 3d at 78, 707 P.2d at 215, 219 Cal. Rptr. at 153
(1985) (stating the Unruh Civil Rights Act was enacted due to concern that the courts were
construing too narrowly an earlier statute forbidding arbitrary discrimination in public places);
Winchell v. English, 62 Cal. App. 3d 125, 128, 133 Cal. Rptr. 20, 21 (1976) (finding the Act is to
be given a liberal construction in order to achieve just results).
4.
See CAL Bus. & PROF. CODE § 125.6 (amended by Chapter 913) (defining disability as:
(1) A physical or mental impairment that substantially limits one or more of the major life activities
of such individual; (2) a record of such an impairment; or (3) being regarded as having such an
impairment); see also 42 U.S.C.A. § 12102(2)(A)-(C) (West Supp. 1992) (providing an identical
definition of disability within the meaning of the federal Americans with Disabilities Act (ADA)).
5.
CAL. CIrv. CODE § 51 (amended by Chapter 913).
6.
Harris v. Capital Growth Investors, 52 Cal. 3d 1142, 1160-62, 805 P.2d 873, 883-84, 278
Cal. Rptr. 614, 624-25 (1991) (holding that the Unruh Civil Rights Act does not protect persons
against exclusionary discrimination by business establishments based on economic status); see also
Gayer v. Polk Gulch, Inc. 231 Cal. App. 3d 515, 525, 282 Cal. Rptr. 556, 562 (1991) (refusing to
extend the Act to protect a person discriminated against on the basis of lawful conduct);

Midpeninsula Citizens for Fair Hous. v. Westwood Investors, 221 Cal. App. 3d 1377, 1386, 1389,
271 Cal. Rptr. 99, 104, 106 (1990) (holding that a nonprofit organization engaged in the business of
securing equal housing opportunities for all people has no standing to bring suit under the Unruh
Civil Rights Act as an aggrieved party or in a representative capacity).
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federal Americans with Disabilities Act (ADA) 7 a violation of the
Unruh Civil Rights Act.' Chapter 913 also entitles individuals with
disabilities to the same full and equal access9 to public places and
facilities"0 as that enjoyed by the general public."
EQUAL AccEss TO HOUSING ACCOMMODATIONS
Under prior law only rigid categories of persons, including blind,
visually handicapped, deaf, and other physically handicapped
persons, were given explicit entitlement to the same full and equal
2
access to housing accommodations enjoyed by the public at large.'
Chapter 913 abandons these enumerated categories and simply states
that individuals with disabilities are entitled to full and equal access
to housing accommodations.13

7.
See 42 U.S.C.A. §§ 12101-12213 (West Supp. 1992) (delineating the provisions of the
ADA, which has been chaptered as the Equal Opportunity for Individuals with Disabilities). Congress
has determined that approximately 43 million Americans have one or more physical or mental
disabilities, and that the number is rising as the population grows older. Id § 12101(a)(1) (West
Supp. 1992).
8.
CAL. Civ. CODE § 51 (amended by Chapter 913). However, in cases where California law
provides greater protection to individuals with disabilities than the ADA, California law should
control. 1992 Cal. Stat. ch. 913, sec. 1, at
. There are legitimate bases for excluding individuals
from business establishments. See, e.g., Marina Point, Ltd. v. Wolfson, 30 Cal. 3d 721,739, 640 P.2d
115, 125, 180 Cal. Rptr. 496, 507 (1982) (holding that while it may be reasonable to exclude
disruptive individuals from business establishments, a business enterprise may not exclude an entire
class of individuals on the assumption that members of a particular class are more likely to be
disruptive than are members of other classes), cert. denie4 459 U.S. 358 (1982); In re Cox, 3 Cal.
3d 205, 217, 474 P.2d 992, 999, 90 Cal. Rptr. 24, 31 (1970) (recognizing that it is reasonable for
patrons who damage property, injure others, or otherwise disrupt business, to be excluded from a
business establishment and that it is reasonable for a business establishment to enact regulations of
conduct that are rationally related to the goals and purposes of the business). See generallyCAL. Civ.
CODE § 52 (amended by Chapter 913) (specifying liability limits for violations of the Unruh Civil
Rights Act); Pamela Gritm, Exclusion and Access in Public Accommodations: FirstAmendment
Limitations upon State Law, 16 PAc. LJ. 1047 (1985) (discussing the conflict between public
accommodations law and First Amendment rights).
9.
See CAL. CIV. CODE § 54.1(a) (amended by Chapter 913) (defining full and equal access
as conforming with federal law pursuant to the ADA). However, where state law affords higher
protection, state law controls. l
10.
See id (delineating what constitutes a public place or accommodation).
11.
Id)
12.
1976 Cal. Stat. ch. 971, sec. 1, at 2269 (amending CAL. CIV. CODE § 54(b)(1)).
13.
CAL. Clv. CODE § 54.1(b)(1) (amended by Chapter 913); see id. § 54.1(b)(2) (amended
by Chapter 913) (defining housing accommodations); cf. CoNN. GEN. STAT. ANN. §§ 46a-64c(6)(A)
(West Supp. 1992) (prohibiting discrimination in housing on the basis of a physical or mental

Pacific Law Journal/Vol. 24

Health & Welfare
EQUAL AccEss TO EMPLOYMENT OPPORTUNITIES

Existing law prohibits discrimination in employment on the basis
of a physical handicap. 14 Chapter 913 brings state law into
conformity with federal law by extending protection against
employment discrimination to individuals with physical or mental
disabilities.15 Furthermore, if the definition of disability as used in

disability); MASS. GEN LAWS ANN. ch. 121B, § 38 (West 1986) (declaring that public policy permits
the state's exercise of eminent domain in providing housing for low income handicapped persons);

N.J. STAT. ANN. § 10:54.1 (West Supp. 1992) (forbidding any discrimination against persons who
are or have been handicapped); see also Raytheon Co. v. California Fair Employment and Hous.
Comm'n, 212 Cal. App. 3d 1242, 1248-49, 261 Cal. Rptr. 197, 201 (1989) (holding that acquired
immune deficiency syndrome (AIDS) constitutes a physical handicap); Poff v. Caro, 549 A.2d 900,
903 (NJ. Super. 1987) (holding that housing discrimination based on the perception that potential
tenants may have AIDS is violative of New Jersey law). See generally Roger W. Andersen, Private
Housingfor the Disabled:A Suggested Agenda, 56 NOTRE DAmE L. REV. 247 (1980) (discussing
ideas for providing more accessible housing to the disabled); Roger W. Andersen & Scott A.
Steinhoff, Housingfor PhysicallyDisabledPersons:A Case Waiting to Happen,21 CLEARINGHOUSE
REV. 578 (1987) (hypothesizing how a state court could compel municipalities to take affirmative
steps in ensuring reasonably accessible housing for the physically handicapped); JAMES A. KUSHNER,
FAIR HOUSING: DISCRIMINATIoN IN REAL ESTATE, COMMUNITY DEvELOPMENT AND REVrrALIZATION
§ 2.09 (1983 & Supp. 1991) (describing state and federal law as it pertains to discrimination in
housing against the handicapped). Chapter 913 does not, however, require landlords to modify
property to accommodate a disabled person. CAL. CIv. CODE § 54.1(3) (amended by Chapter 913).
14.
CAL. GOVT CODE § 12940(a) (amended by Chapter 913); see id. § 12920 (amended by
Chapter 913) (stating that public policy demands that the right of persons to seek and obtain
employment free of discrimination be protected); id. § 12921 (amended by Chapter 913) (declaring
it to be a civil right to seek employment without discrimination); id. § 12993(a) (amended by Chapter
913) (stating the legislative intent that anti-discrimination laws be construed liberally); see also
Raytheon, 212 Cal. App. 3d at 1250,261 Cal. Rptr. at 202 (holding that AIDS is a physical handicap
within the meaning of Government Code § 12926).
15.
CAL. GOV'T CODE § 12940(a) (amended by Chapter 913). The ADA prohibits specified
employers under federal jurisdiction from discriminating against those with disabilities. 42 U.S.C.A.
§ 12112(a) (West Supp. 1992); see 42 U.S.C.A. § 12102(2)(A)-(C) (West Supp. 1992) (including
those with physical or mental disabilities within the definition of disability under the ADA); CAL.
GOV'T CODE 12926(i) (amended by Chapter 913) (defining mental disability); id. § 12926(k)
(amended by Chapter 913) (defining physical disability). A recent study by the National Institute of
Mental Health has concluded that 19.6% of Americans 18 years old or older suffer from some form
of diagnosable mental disability during their lives; see Darrel A. Regier, One-Month Prevalence of
Mental Disordersin the United States, 45 ARcHIvEs GEN. PsYCHIATRY 977, 981 & tbl. 4 (1988).
Additionally, Chapter 913 incorporates the definition of physical handicap as found in former
Government Code § 12926(h) and in the holding of American Nat'l Ins. Co v. Fair Employment &
Hous. Comm'n, 32 Cal. 3d 603, 651 P.2d 1151, 186 Cal. Rptr. 345 (1982), into its definition of
physical disability. Id § 12926(k)(4) (amended by Chapter 913); see American, 32 Cal. 3d at 609,
651 P.2d at 1156, 186 Cal. Rptr. at 351 (defining physical handicap broadly to be a condition of the
body which has a disabling effect). However, the term is not to include anything excluded by the
ADA at 42 U.S.C.A. § 12211 (West Supp. 1992). Chapter 913 will extend anti-discrimination
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the ADA would offer a wider range of protection to the individual
civil liberties of those suffering from physical or mental disabilities,
the ADA definition will control. 6 Chapter 913 also requires
employers to make reasonable accommodation 7 to a known
physical or mental disability of an applicant or employee unless such
accommodation presents an undue hardship" upon the employer's
business operation. 9 Under Chapter 913, employers retain the right
to discharge or refuse to hire a person whose disability makes it
impossible to perform the essential duties" of the job.2
Employers who regularly employ twenty-five or more persons
must comply with the provisions of Chapter 913 as of January 1,

protection to persons who have tested positive for the human immune deficiency virus (HIV), but are
asymptomatic. Id § 12926(k)(1)-(4) (amended by Chapter 913); cf Baxter v. Belleville 720 F. Supp.
720,729-30 (S.D. MI1.1989) (holding that persons who are positive for the HIV virus are handicapped
within the meaning of the federal Fair Housing Act). There is some controversy between state courts
as to whether an asymptomatic person with the HIV virus is physically handicapped for purposes of
anti-discrimination statutes. Compare Burgess v. Your House of Raleigh, 388 S.E.2d 134, 139-40
(N.C. 1990) (holding that an asymptomatic infection with HIV is not a physical handicap because
there is no substantial limitation of ability to perform physical or mental functions) with Benjamin
R. v. Orkin Exterminating Inc., 390 S.E.2d 814, 818 (W. Va. 1990) (holding that an asymptomatic
infection with the HIV virus is physical impairment because it substantially limits an individual's life
activities). See generally Marvin D. Appelbaum, Application of Handicap DiscriminationLaws to
AIDS Patients,22 U.S.F. L. REv. 317, 333 (1988) (concluding that the courts would likely rule that
the definition of "physically handicapped" does not include persons with the HIV virus who are
asymptomatic); Michael M. Johnson, New Rightsfor the Disabled,56 CAL. LAW. 63 (June 1991)
(delineating the coverage of the federal act and noting differences with California law).
16.
CAL. Gov'T CODE § 12926 (amended by Chapter 913).
17.
See id § 12926(m)(1)-(2) (amended by Chapter 913) (defining reasonable
accommodation); see also 42 U.S.C.A. § 12111(9)(A)(B) (West Supp. 1991) (providing an identical
definition of reasonable accommodation within the meaning of the federal Americans with Disabilities
Act).
18.
See CAL. GOV'T CODE § 12926(p) (amended by Chapter 913) (defining undue hardship);
see also 42 U.S.C.A. § 12111(10)(A)-(B) (West Supp. 1992) (providing an identical definition of
undue hardship within the meaning of the federal Americans with Disabilities Act).
19.
CAL Gov'T CODE § 12940(k) (amended by Chapter 913). The Americans with Disabilities
Act also requires employers to make reasonable accommodation for applicants and employees with
disabilities unless undue hardship would result. 42 U.S.C.A. § 12112(b)(5)(A)-(B) (West Supp. 1991).
See generally Lisa A. Lavelle, The Duty to Accommodate: Will Title I of the Americans with
DisabilitiesAct Emancipate Individuals with DisabilitiesOnly to Disable Small Businesses?, 66
NoTRE DAMiE L. REv. 1135 (1991) (discussing the scope of the employer's duty to accommodate the
disabilities of employees and prospective employees, and estimating when that duty will render an
undue hardship upon a business operation).
20.
See CAL. Gov'T CODE § 12926(f)(1)-(2) (amended by Chapter 913) (defining essential
duties).
21.
11 § 12940(a)(1) (amended by Chapter 913).
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1993.22 Beginning on July 26, 1994, employers of fifteen or more

persons will be accountable under Chapter 913.23 Furthermore, if

the results of a joint study,24 due by January 1, 1996, suggest that it
would not represent a significant hardship for employers of between
five and fourteen persons to comply with Chapter 913, legislation is
to be introduced requiring their compliance.'
WDC
Health and Welfare; food labeling
Health and Safety Code §§ 26518, 26561.5 (repealed); §§
26208.5, 26550.1, 26550.2 (new); §§ 26010, 26011, 26551,
26559 (amended).
AB 3439 (Speier); 1992 STAT. Ch. 843
Under existing law, the Department of Health Services
(Department)1 administers the provisions of the Sherman Food,
Drug, and Cosmetic Law which regulates the packaging, labeling,
and advertising of foods.2 Under Chapter 843, all food labeling

22.
Id § 12940(o(l) (amended by Chapter 913). State and local governmental employers must
also abide by the provisions of Chapter 913. Id
23.
I § 12940(0(2) (amended by Chapter 913); see i § 12926(d)(2) (defining employer as
it applies to provisions prohibiting unlawful employment practices toward the mentally disabled).
24.
See id § 12940.3 (enacted by Chapter 913) (requiring the study to be conducted by the
California Chamber of Commerce, the Department of Fair Employment and Housing, Protection and
Advocacy, Inc., and the State Department of Rehabilitation).
25.
Id The study will weigh the benefits to persons protected under Chapter 913 against the
relative hardship imposed on business. Ma

I.
See CAL. HEALTH & SAFETY CODE § 103 (West 1990) (delineating the powers, duties,
and responsibilities of the State Department of Health Services).
2.
Id § 26200 (West 1984); see id §§ 26400-.26468 (West 1984) (specifying the sections
of the Sherman Food, Drug, and Cosmetic Law regulating packaging, labeling, and advertising); id
§ 26012 (West 1978) (defining food as: (1) Any article used for food, drink, confection, condiment,
or chewing gum by man or other animal; or (2) any article which is used or intended for use as a
component of any article listed above).
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regulations adopted under the federal Food, Drug, and Cosmetic
Act,3 which are in effect or are adopted after January 1, 1993, will
be the food labeling regulations of the State of California.4 Chapter
843 provides that the Department may adopt additional food labeling
regulations as necessary. 5 Prior to the adoption of any food
regulations, the Department must seek comments from consumer
groups and representatives of the food industry identified by the
Department as being affected by the proposed legislation.6
Existing law establishes that regulations regarding the placement
and prominence of required information on a package label and
exemption for small packages should be in accordance with the
federal Fair Packaging and Labeling Act.7 Chapter 843 also requires
the regulations regarding labeling and exemptions for small packages
to be in accordance with the Federal Food, Drug, and Cosmetic Act.8

3.
See 21 U.S.C. §§ 301-394 (1988 & Supp. 1990) (listing federal regulations comprising
the Federal FoodDrug, and Cosmetic Act); 21 U.S.C. § 343-1 (Supp. 1990) (stating that the national
uniform nutrition labeling pertains to any food in interstate commerce).
4.
CAL HEALTH & SAFETY CODE § 26208.5(a) (enacted by Chapter 843); see Grocery Mfrs.
of America, Inc. v. Gerace, 755 F.2d 993, 1001 (2nd Cir. 1985) (holding that a New York labeling
scheme is in direct conflict with federal counterpart, and thus preempted by federal law, where
including term "imitation" on label of nutritionally superior alternative cheese in order to comply with
New York law would render Department of Health product misbranded under federal law), According
to the California Department of Health Services, AB 3439 will continue current levels of consumer
protection, assure consistent food labeling requirements, help consumers and the food industry avoid
confusion regarding the proper labeling of foods, increase the effectiveness of food labeling
regulations, and promote interstate commerce. SENATE COIMNIrEE ON HEALTH AND HUMAN
SERvicES, CoMMrrrEE ANALYsIs OF AB 3439, at 2 (June 10, 1992). See generally Marlene Cimons,
Sweeping Changes in FoodLabeling to be Unveiled, LA. TIMEs, Nov. 6, 1991, at AI (stating that
the federal revisions in food labeling were the most significant in fifty years, and that the proposed
regulations addressed growing pressure to impose more uniformity on food marketing practices);
Philip J. Hilts, Congress Votes Bill on Labeling of Food and Health Claims, N.Y. TIWEs, Oct. 25,
1990, at Al (stating that the federal legislation on food labeling sets a single, nationally uniform
standard that would prevent states from making significantly tougher rules on their own).
5.
CAL. HEALTH & SAFETY CODE § 26208.5(b) (enacted by Chapter 843).
6.
Id.
7.
leL § 26438 (West 1984); see i § 26551(b) (amended by Chapter 843) (referring to §
26438, which adopts regulations under the Fair Packaging and Labeling Act); 15 U.S.C. §1451
(1988) (establishing the Fair Packaging and Labeling Act).
8.
CAL. HEALTH & SAFETY CODE § 26551(b) (amended by Chapter 843). The requirements
for placement and prominence of information on the label, and exemptions for small packages must
be in accordance with §§ 26438 and 26208.5. IeL
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Existing law provides that food is misbranded9 unless it contains
certain nutrition labeling. 10 Chapter 843 establishes that food is
misbranded if its labeling does not conform with the federal
requirements for nutrition labeling." A food is also misbranded if
it does not conform with the federal requirements for nutrient content
or health claims. 2
Under prior law, any food fabricated from two or more
ingredients had to state on the label each ingredient in descending
order of predominance by weight, and it was not necessary for fruit
juices to list water as an ingredient. 13 Chapter 843 deletes the
labeling requirements regarding descending order of predominance
by weight but provides that fruit or vegetable juice must contain a
statement on the label of the total percentage of fruit or vegetable
juice contained in the food.' 4 Chapter 843 also repeals the

9.
See id. § 26550 (West 1984) (specifying that any food is misbranded if the label is false
or misleading); see also People v. Beggs, 69 Cal. App. 2d 819, 822, 160 P.2d 600, 601 (1945)
(holding that neither knowledge nor intent to defraud are necessary elements of the offense of sale
of misbranded food).
10.
CAL. HEALTH & SAFETY CODE § 26551 (amended by Chapter 843).
11.
RdE§ 26550.1 (enacted by Chapter 843); see 21 U.S.C. § 343(q) (Supp. 1990) (setting forth
federal requirements for nutrition labeling).
12.
CAL. HEALTH & SAFeTY § 26550.2 (enacted by Chapter 843); see id. (stating that a food
exempted from the federal requirements for nutrient content or health claims); see also id, § 26010(d)
(amended by Chapter 843) (providing that not all foods which make a health claim according to the
requirements in 21 U.S.C. § 343(r) are necessarily considered a drug solely because the label contains
such a claim); id. § 26010(a)-(d) (amended by Chapter 843) (defiming drug). Other states have
enacted legislation for misbranding food. See, e.g., ALA. CODE § 20-1-25 (1990); ALASKA STAT. §
17.20.040 (1991); ARK. CODE ANN. § 20-56-209 (Michie 1987); IND. CODE ANN. § 16-1-29-12
(West 1992); MASS. GEN. LAws ANN. ch. 94, § 187 (West 1984); 01o REV. CODE ANN. § 3715.60
(Baldwin 1992); S.D. CODmED LAws ANN. § 39-4-7 (1985); WASH. REV. CODE ANN. § 69.04.250
(West 1985).
13.
1978 Cal. Stat. ch. 584, sec. 2, at 2006 (amending CAL. HEALTH & SAFETY CODE §
26559).
14.
CAL. HEALTH & SAFETY CODE § 26559(a) (amended by Chapter 843); see also 21 U.S.C.
§ 343(i) (Supp. 1990) (stating that when food is made from two or more ingredients, the common
name of each ingredient must be on the label, and if the food is a beverage claiming to contain
vegetable or fruit juice, there must be a statement with appropriate prominence on the information
panel of the total percentage of such fruit or vegetable juice contained in the food); Food Fight,
TIatm, June 15, 1992, at 26 (reporting that fruit drink ingredients are imprecisely listed on the backs
of labels and do not add up to the claims made on their fronts).
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requirement of a specific label for foods for claiming to be for special
dietary use.15
CLR
Health and Welfare; health care providers--disciplinary action
Business and Professions Code §§ 2960.5, 2960.6, 3757,
4982.1, 4986.75, 4992.35 (new); § 4982.25 (amended).
SB 1773 (Boatwright); 1992 STAT. Ch. 384
Existing law requires the licensing of psychologists, 1 marriage,
family, and child counselors, 2 social workers,3 and respiratory
therapists.' Existing law grants the licensing agency 5 the authority
to suspend or revoke a license, or institute other disciplinary action.6

15.
1992 Cal. Stat. ch. 843, sec. 9, at _
(repealing CAL. HEALTH & SAFETY CODE §
26561.5); see 1992 Cal. Stat. ch. 843, sec. 4, at _
(repealing CAL. HEALTH & SAFErY CODE §
26518) (repealing requirement that enriched foods with a reference to the enrichment only on the
statement of ingredients did not need to comply with the labeling requirements for special dietary
foods, and repealing requirement that food products with enriched focd ingredients had to have labels
which complied with the requirements for special dietary foods). But see 21 U.S.C. § 343() (1988)
(stating that a food claiming to be for special dietary uses will be misbranded unless its label contains
information concerning its vitamin, mineral, and other dietary properties as the Secretary of
Agriculture determines to be necessary in order to inform purchasers as to its value for such uses).

I.
See CAL. Bus. & PROF. CODE § 2902(a) (West 1990) (defining psychologist). See
generally id §§ 2903-2905 (West 1990) (defining the practice of psychology); WEBSTER'S TID
NEw INTERNATIONAL DICTIONARY 1833 (1986) (defining psychology as the science of mind or of
mental phenomena and activity).
2.
See CAL Bus. & PROF. CODE § 4980.02 (West Supp. 1992) (defining the practice of
marriage, family, and child counseling).
3.
See id. § 4996.9 (West 1990) (defining clinical social worker and psychotherapy).
4.
Id §§ 2903, 3730, 4980, 4996 (West 1990 & Supp. 1992); see Id. § 3702 (West 1990)
(defining respiratory care); Il. § 3704(e) (West 1990) (stating that respiratory care includes respiratory
therapy); cf. FLA. STAT. ANN. § 490.012 (West 1991) (regulating unlicensed therapists),
5.
See CAL. Bus. & PROF. CODE § 825 (West 1990) (defining licensing agency as the
Division of Medical Quality, when used with reference to persons holding certificates as physician
and surgeons).
6.
Id §§ 2960, 3750, 4982, 4982.25, 4992.3 (West 1990 & Supp. 1992); see id. §§ 1670,
1671 (West 1990) (providing the grounds for suspension and revocation of a dentist's license);
Cooper v. Board of Medical Examiners, 49 Cal. App. 3d 931, 950, 123 Cal. Rptr. 563, 575 (1975)
(holding that a psychologist's license may be revoked for abuse of discretion); ef. ALASKA STAT. §
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When it appears that a psychologist, counselor, social worker, or
respiratory therapist holding a license is unable to safely practice due
to mental7 or physical illness,' existing law permits the licensing
agency to order the licentiate9 to be examined by one or more
physicians, surgeons, or psychologists."0 Chapter 384 empowers the
licensing agency to refuse the issuance of any registration or license
if the agency determines that the applicant will be unable to safely
practice due to mental illness or chemical dependency.11
Existing law governs the grounds on which the State Board of
Psychology 12 may deny, suspend, or revoke a license to practice
psychology.' 3 Chapter 384 adds that the Board may deny, suspend,
08.64.326 (1962); ARIZ. REV. STAT. ANN. § 32-2081 (West 1992); D.C. CODE ANN. § 2-3305.14
(1988); KY. REV. STAT. ANN. § 311.565(1)(3) (Baldwin 1991) (authorizing the board to suspend or
revoke a license when the licensee engages in unprofessional conduct). See generally Linda
Jorgenson, Rebecca Randles & Larry Strasburger, The Furor Over Psychotherapy-PatientSexual
Contact: New Solutions To An Old Problem, 32 WM. & MARY L. REv. 645, 715-32 (1991)
(discussing disciplinary action against psychotherapists for sexual contact with patients); Michael R.
Lanzarone, ProfessionalDiscipline:Unfairness And Inefficiency In The Administrative Process,51
FORDHAm L. REv. 818, 818-37 (1983) (analyzing the problems and possible solutions regarding
disciplinary actions against professionals).
See CAL. GOV'T CODE § 854.4 (West 1980) (defining mental illness or addiction as any
7.
condition for which a person may be detained, cared for, or treated in a mental institution).
8.
See CAL. Bus. & PROF. CODE § 17206.1 (West Supp. 1992) (defining physical or mental
impairment as any physiological disorder or condition, cosmetic disfigurement, or anatomical loss
or any mental or psychological disorder).
9.
See id. § 23.8 (West 1990) (defining licentiate as any person authorized by a license,
certificate, registration, or other means to engage in a business or profession regulated by the
Business and Professions Code).
Id. § 820 (West 1990); see Alexander v. State Bd. of Dental Examiners, 231 Cal. App.
10.
3d 92, 96-97, 282 Cal. Rptr. 201,203-04 (1991) (holding that a psychiatric examination of a dentist
due to his bizarre behavior did not violate due process rights under the federal or state constitutions).
Existing law states that if the licentiate's ability to practice safely is impaired, the licensing agency
may take the following action: (1) Revocation; (2) suspension; (3) probation; or (4) other such action
which the licensing agency deems appropriate. CAL Bus. & PROF. CODE § 822 (West 1990).
Id. §§ 2960.5,4982.1,4986.75,4992.35 (enacted by Chapter 384). See generally 14 C.J.S.
11.
Chemical Dependents § 2 (1991) (discussing chemical dependency and its effects in general).
See CAL. Bus. & PROF. CODE § 2920 (West Supp. 1992) (providing the Board of
12.
Psychology is administered by Chapter 6.6 of the Business and Professions Code); CAL. CODE REOS.,
tit. 16, § 11380.4 (1990) (governing the delegation of functions by the Board of Psychology).
CAL Bus. & PROF. CODE § 2960(a)-(q) (West 1990); see id. (providing the following
13.
grounds: (1) Conviction of a crime related to the field of psychology; (2) use of any controlled
substances; (3) fraudulent or neglectful misrepresentation of one's license type or status; (4)
impersonating another person holding a psychology license; (5) using fraud or deception to get a
license; (6) receiving remuneration for referring people to other professionals; (7) willful,
unauthorized communication of privileged information; (8) being grossly negligent in practice; and
(9) commission of any dishonest, corrupt, or fraudulent act).
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or revoke a license or registration if another state revokes, suspends,
or imposes other disciplinary actions that would constitute
unprofessional conduct against the licentiate in California. 14
Further, under Chapter 384, a revocation, suspension, or other
disciplinary action by a licensing agency in another state or any board
in the Department of Consumer Affairs"5 that is substantially related
to the qualifications, functions, or duties of the psychologist or
psychological assistant,'" will be grounds for disciplinary action. 7
DLR
Health and Welfare; hospital liens
Civil Code §§ 3045.1, 3045.3, 3045.4 (amended).
AB 2733 (Bronzan); 1992 STAT. Ch. 302
Under existing law, hospitals furnishing emergency medical
services to people injured as a result of accidents or other wrongful
acts may place a lien upon any damages subsequently recovered by
the injured persons, their heirs, or personal representatives.' Chapter
302 further authorizes the initiation of a lien when the victims'
14. Id. § 2960.6(a) (enacted by Chapter 384).
15. See id § 101 (West Supp. 1992) (listing all the boards in the Department of Consumer
Affairs).
16.
See id § 2913 (West 1990) (defining psychological assistant).
17. Id § 2960.6(b) (enacted by Chapter 384).

1.
CAL. Civ. CODE § 3045.1 (amended by Chapter 302). Hospitals may not, however, place
liens against amounts recovered under workers' compensation laws. lId See CAL. LAB. CODE §§
3200-6208 (West 1989 & Supp. 1992) (delineating the laws and provisions of California's workers'
compensation and insurance program). See generally Selected 1960-1961 CaliforniaLegislation,36
CAL. ST. B. J. 697 (explaining that the Legislature enacted California Civil Code §§ 3045.1 through
3045.6 as a means to assist hospitals in recovering the costs of treating emergency patients who were
unable or unwilling to pay for services); Claire Spiegel, Study Finds Rise in Ranks of State's
Medically Uninsured,L.A. TDAEs, San Diego County Edition, July 17, 1991, at 3 (reporting that the
California Association of Hospitals and Health Systems estimates that uncompensated health care cost
California hospitals $1.3 billion in 1990); Anne Michaud, Latest Emergency Room Closure Victn
is Costa Mesa Hospita L.A. Tms, Orange County Edition, Dec. 10, 1991, at 8 (explaining that
many hospital emergency rooms are forced to close due to the growing unwillingness of physicians
to treat emergency room patients because so many of them are uninsured).
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injuries are due to others' negligence. 2 Chapter 302 also extends the
power to establish liens to hospital affiliated health facilities, 3 and
specifies that public entities operating hospitals may also claim
liens.'
Prior law held that liens could only be placed against the
reasonable and necessary charges for emergency medical services in
amounts over $100. 5 Chapter 302 deletes the $100 minimum, and
also allows hospitals to establish liens for ongoing medical
treatment. 6
WDC

CAL. CIV. CODE § 3045.1 (amended by Chapter 302). Recovery is limited to the
2.
reasonable and necessary charges required for proper treatment of the injury). Id. See generally Dallas
County Hosp. Dist. v. Perrin, 694 S.W.2d 257, 260 (Tex. Ct. App. 1985) (barring a hospital from
placing a statutory lien on a former patient's negligence action against a third party when the hospital
was unable to prove that the charges were regular and customary for similar services).
See CAL. HEALTH & SAFETY CODE § 1250 (West Supp. 1992) (defining health facility
3.
as including any place or building organized and maintained for the diagnosis, prevention and
treatment of physical or mental illness).
CAL. CIV. CODE § 3045.1 (amended by Chapter 302). Any liens to obtain payment for
4.
health services furnished to a person injured by a tortfeasor are to be given relative priority as
follows: (1) The lien authorized under Welfare and Institutions Code § 14124.74 in favor of the State
Director of Health Services for repayment of health benefits conferred upon a Medi-Cal recipient;
(2) the lien established by Government Code § 23004.1 in favor of a county for the reasonable cost
of medical treatment it may have provided; and (3) the lien enacted under Civil Code § 3045.1 to
benefit hospitals. 63 Cal. Op. Att'y Gen. 808, 809 (1980). See generally CAL. CIV. CODE § 3045.3
(amended by Chapter 302) (specifying the requirements for a hospital to establish a lien).
1961 Cal. Stat. ch. 2080, see. 1, at 4340 (enacting CAL. CIV. CODE § 3045.1). Prior law
5.
defined the emergency period as 72 hours or less. Il See generally Baylor Univ. Medical Ctr. v.
Traveler's Ins. Co., 587 S.W.2d 501 (Tex. Civ. App. 1979) (allowing a hospital to recover for
services rendered after the 72 hour statutory emergency period when subsequent treatment was
required for the same injuries).
CAL. CIV. CODE § 3045.1 (amended by Chapter 302); cf IDAHO CODE § 45-701 (1977)
6.
(establishing a hospital's right to place a lien upon any subsequent recovery of an injured person for
the reasonable costs of any treatment received in connection with the injury); OR. REV. STAT. §
87.555 (Supp. 1992) (allowing a hospital or an individual physician to place a lien upon an injured
person's subsequent recovery for services rendered in relation to the injury); UTAH CODE ANN. § 387-1 (1988) (disallowing hospital liens against amounts received of $100 or less); WASH REV. CODE
ANN. § 60.44.010 (West 1990) (limiting lien values to twenty-five percent of any subsequent
recovery). See generally Annotation, Construction, Operation,and Effect of Statute Giving Hospital
Lien Against Recovery From Tortfeasor Causing Patient'sInjuries, 25 A.L.R. 3d 858 (1969)
(discussing the development of case law from other states which have given meaning to various
hospital lien statutes); Alanson W. Willcox, Hospitals and the CorporatePractice of Medicine, 45
COpwELL L. Q. 432, 479-80 (1960) (reporting that many states have adopted hospital lien laws in
various forms).
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Health and Welfare; low-flush water closets
Health and Safety Code § 17921.3 (amended).
SB 1224 (Killea); 1991 STAT. Ch. 1347
Existing law requires, with certain exceptions based on local

conditions, that all new buildings or additions must use low-flush
water closets which use 1.6 gallons per flush or urinals which use one

gallon per flush.' Chapter 1347 expands the law to include all water
closets sold or installed in the state, 2 subject to specified
exceptions.3 Chapter 1347 further provides that the low flush
requirements only apply to toilets installed on or after January 1,
1994.' Prior law provided for the exemption for jurisdictions subject
1.
CAL. HEALTH & SAFEWY CODE § 17921.3(a) (amended by Chapter 1347); see id. §
17921.3(c)-(e) (amended by Chapter 1347) (making exceptions to the rule when a local agency finds
the local drainage system needs more water to work, when the region is subject to waste discharge
requirements, when installation would require modification to walled in plumbing systems, or when
the department finds problems with the supply or the ability to purchase at a reasonable price); 80
CPUC 97, 97-99 (Cal. Pub. Util. Comm'n 1976) (Case No. 10114) (discussing the extreme waste of
current water closets, the potential for improvement, the state's policy to conserve water and concern
over sewer problems resulting from new water closets); Water Saving Toilets, L.A. TIMEs, April 18,
199 1, at 134 (describing a Manhattan Beach City Council ordinance implementing a 30 day low-flush
toilet requirement for new and remodeled structures). See generally Dennis J. Herman Note:
Sometimes There's Nothing Left to Give: the Justification for Denying Water Service to New
Consumersto ControlGrowth, 44 STAN. L. REv. 429,433-36 (1992) (discussing the public's ability
to implement water saving provisions in a time of shortage, and the problems that arise).

2.

See ASSEMBLY COIMrEE ON HousiNG AND CO£muNITY DEvELoPMErIT, CoMMrT=En

ANALYSIS OF SB 1224, at 3 (June II, 1992) (specifying that the bill targets homeowner installations
and retailers).
3.
CAL. HEALTH & SAFETY CODE § 17921.3(c) (amended by Chapter 1347); see id. §
178921.3(d)(1)-(2) (amended by Chapter 1347) (excepting low-flush water closets and urinals in
historical buildings when historically accurate low-flow models are unavailable); id § 17921.3(0(1)
(amended by Chapter 1347) (specifying that Chapter 1347 does not preempt more restrictive local
laws); see also George E. Curry, His Passion:Saving Water in Toilet Bowls, CHIC. TmR., Oct. 25,
1990, at C32 (discussing the current waste of water through toilets, the industry trend toward lowflush toilets, opposition by plumbers who anticipate sewage clogging problems, ramifications from
adopting the new toilets in the cost of new reservoirs, and efforts by Congress to implement a new
1.6 gallon per flush standard); WaterAgenciesSign ConservationPlan,MeasuresCould Help Supply
5 Million People, S.F. Tm., Dec. 12, 1991, at A24 (specifying that 120 water suppliers who serve
eighty percent of the states population approved an agreement on water conservation including the
installation of low-flush toilets); c.f CONN. GEN. STAT. § 21a-86a(b) (1990); R.I. GEN. LAWS § 2327.3-13 (1991) (implementing low-flush toilet requirements similar to those in California for toilets
sold in Connecticut and Rhode Island); H.R. 776, 102nd Cong., 2nd Sess. (1991) (recommending a
water closet with a 1.6 gallon per flush average for the nation).
4.
CAL. HEALTH & SAFETY CODE § 17921.3(d)(1)-(e)(1) (amended by Chapter 1347).
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to waste discharge requirements. 5 Chapter 1347 repeals this
exception. 6
EB
Health and Welfare; Medi-Cal and primary care case
management providers
Welfare and Institution Code § 14088.25 (new).
AB 2415 (Hunter); 1992 STAT. Ch. 440
Under existing law, Medi-Cal' health care services can be
provided through contracts with primary care case management
providers2 who contract with other primary care providers3 and
health facilities. Chapter 440 requires the State Health Services
Department (Department)5 to conduct onsite reviews of such health

facilities.6 Chapter 440 also requires that the primary care contractor
5.
1989 Cal. Stat. ch. 1029, sec. 1, at 3153 (amending CAL. HEALTH & SAFETY CODE §
17921.3(d)).
6.
CAL. HEALTH & SAFETY CODE § 17921.3(d) (amended by Chapter 1347).

1.
See CAL. WELt. & INST. CODE § 14063 (West 1991) (defining Medi-Cal as the California
Medical Assistance Program).
2.
See id. § 14088(b)(2) (West 1991) (defining primary care case management).
3.
See id. § 14088(b)(1) (West 1991) (defining primary care providers as any internist,
general practitioner, obstetrician/gynecologist, pediatrician or family practice physician or any primary
care clinic, rural health clinic, community clinic or hospital outpatient clinic having a Medi-Cal
number).
4.
Id. §§ 14088.16, 14088.2, 14088.3 (West 1991). See generally Rand E. Rosenblatt, The
Legal Implications of Health Care Cost Containment: A Symposium: Medicaid Primary Care Case
Management, the Doctor-PatientRelationship, and the Politics of Privatization,36 CASE W. RES.
L. REv. 915, 918-19 (1986) (discussing how primary care case management works, and how it is
used as a cost containment strategy in the Medicaid program).
5.
See CAL. HEALTH & SAFETY CODE § 100 (West 1990) (establishing the State Department
of Health Services).
6.
CAL. WE.F. & INST. CODE § 14088.25(a) (enacted by Chapter 440); see fi. §
14088.25(d)(1)-(d)(2) (enacted by Chapter 440) (specifying that the Department must conduct the
onsite review within 60 days after receiving the prequalification package, and must notify a contractor
of the Department's decision within ten working days from the onsite review); Margulis v. Myers,
122 Cal. App. 3d 335, 338, 175 Cal. Rptr. 787, 788 (1981) (discussing the use of onsite reviews for
physicians and their billing practices); Peggy Wellman, Surgical Centers for Outpatients Gain
Popularity,S.F. BusINEss TamEs, Jan. 18, 1991, § 1, at 19 (stating that state licensure and Medicare
certification are granted only after a rigorous onsite review by a state surveyor). See generally
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give the Department a complete prequalification package before new
health facility providers are added and that the Department confirm
the completeness of this package.7 Chapter 440 further provides that
if a health facility has a valid Medi-Cal number, it may treat patients
immediately after receiving the written confirmation that their
prequalification package is complete.8
EB
Health and Welfare; Medi-Cal assistance for HIV infected
patients
Welfare and Institutions Code §§ 14088.85, 14133.85 (new).
AB 532 (Polanco); 1992 STAT. Ch. 34
Under existing law, medical benefits are provided to public
2
assistance' recipients and certain other low-income persons
through the Medi-Cal program.3 Existing law allows the State
Department of Health Services (Department) 4 to enter contracts with
physicians in order to secure medical services for persons eligible

Physicians and Surgeons Labs., Inc., v. Department of Health Serv., 6 Cal. App. 4th 968, 8 Cal. Rptr.
2d 565 (1992) (discussing the use of onsite reviews to find violations of Medi-Cal regulations).
7.
CAL WELF. & INST. CODE § 14088.25(b) (enacted by Chapter 440).
8.
Id § 14088.25(c) (enacted by Chapter 440).

1.
See CAL. WELlF. & INST. CODE § 10061 (West 1991) (defining public assistance).
2.
See UrL§ 14005.12(a) (West Supp. 1992) (declaring that in order to be eligible for MediCal, a person must have an income that is less than a specified maintenance amount set by the State
Department of Health Services). The specified maintenance amount represents the lowest level that
reasonably permits a person to meet their basic needs for food, clothing, and shelter, and for which
federal financial participation will still be provided under Title XIX of the federal Social Security
Act. Id.; see 42 U.S.C. § 1396a(a)(10)(A)(i)-(ii) (1988) (describing the individuals that a state must
provide service to when federal funds are used in the state program); see also CAL. WEYl'. & INST.
CODE §§ 14005-14005.29 (West 1991) (defining eligibility criteria for Medi-Cal benefits).
3.
CAL. WEr... & INsT. CODE § 14100.1 (West 1991); see id. § 14063 (West 1991) (defining
Medi-Cal); id. § 14000 (West 1991) (stating the legislative intent for the provision of medical
services to persons who lack sufficient annual income).
4.
See CAL HEALTH & SAFEri CODE § 100 (West 1990) (establishing the State Department
of Health Services); id § 103 (West 1990) (establishing the powers, duties, and jurisdiction of the
Department).
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under Medi-Cal.5 Chapter 34 authorizes such contracts to be entered
with primary care providers6 to serve eligible persons infected with
human-immunodeficiency virus (HIV).7 Capitation payment rates
for primary care providers will be calculated based on the service
cost of providing care to HIV infected persons rather than the service
cost of providing care to all Medi-Cal patients.8 Chapter 34 also
allows, without prior authorization, the provision of hospice9
services to Medi-Cal eligible persons infected with HIV. 1
PGT
Health and Welfare; Medi-Cal providers--enrollment practices
Welfare and Institutions Code §§ 14088.05, 14088.15,
14088.22 (new); §§ 14408, 14409 (amended).
AB 3463 (Margolin); 1992 STAT. Ch. 1056
(Effective September 29, 1992)

5.
CAL. WELF. & INST. CODE § 14087.3(a) (West 1991).
6.
See id § 14088(b)(1) (West 1991) (defining primary care provider).
7.
Id&§ 14088.85(a) (enacted by Chapter 34); see CAL. HEALTH & SAFMY CODE § 26(b)
(West 1990) (defining HIV as the virus that causes the AIDS disease); see also 42 U.S.C. § 300ff75(b) (1992) (requiring states to integrate health support services for individuals with the HIV
disease); Weaver v. Reagan, 886 F.2d 194, 200 (8th Cir. 1989) (holding that a State Medicaid
program could not deny coverage of the drug AZT to AIDS patients who are eligible for Medicaid);
see generally, Allison L. Greenspan, MPH & James W. Curran, MD, MPH, Communicating
Surveillance, Epidemiologic, and Laboratory Information on HIV Infection and AIDS, 106 PuB.
HEALTH REP. 721 (1991) (describing the available medical information regarding HIV). Contracts
with primary care providers for services to HIV infected patients are subject to all regulations of the
Department for primary care provider contracts. CAL. WELF. & INsT. CODE § 14088.85(a) (enacted
by Chapter 34). Service providers may provide services exclusively to Medi-cal eligible persons
infected with HIV. IX § 14088.85(b) (enacted by Chapter 34).
8.
Id § 14088.85(c) (enacted by Chapter 34).
9.
See CAL. HEALTH & SAP=TY CODE § 1746(b) (West Supp. 1992) (defining hospice).
10.
CAL. Wmyt. & INST. CODE § 14133.85(a)-(b) (enacted by Chapter 34). Prior authorization
is only required for hospice services if required by federal law, or if the hospice service involves
inpatient care. IU; see iU. §§ 14133-14133.9 (West 1991) (establishing criteria for prior
authorization).
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Existing law provides that Medi-Cal 1 services may be provided
by prepaid health plan groups' or primary care 3 case management'
providers contracting with the State Department of Health Services
(Department).5 Under existing law, these Medi-Cal contractors may
make Medi-Cal benefits known to potential enrollees provided that

all marketing plans are approved by the Department prior to
implementation. 6 Chapter 1056 mandates specific details that must
be contained in a submitted marketing plan.7 Furthermore, Chapter
1056 requires contractors to provide Medi-Cal beneficiaries with
complete and accurate information regarding the benefits and
limitations of the offered plan, taking into account the beneficiary's
level of comprehension.8
Prior law prohibited the door-to-door solicitation of Medi-Cal
enrollees by pre-paid health plan9 groups, unless the Department
authorized such solicitation upon a written finding of good cause for
a specific geographic area."1 Chapter 1056 prohibits door-to-door
1.
See CAL. WELF. & INST. CODE §§ 14000-14640 (West 1991 & Supp. 1992) (delineating
the provisions of the Medi-Cal program). See generally Palumbo v. Myers, 149 Cal. App. 3d 1020,
1024-30, 197 Cal. Rptr. 214, 217-21 (1983) (giving a brief history of the Medi-Cal program).
2.
See CAL. WaEL. & INST. CODE § 14251 (West 1991) (enumerating the requisite criteria
to be considered a prepaid health plan).
3.
Id § 14088(b)(1) (West 1991) (defining primary care provider as an internist, general
practitioner, obstetrician/gynecologist, pediatrician or family practice physician or any primary care
clinic, rural health clinic, community clinic or hospital outpatient clinic holding a valid and current
Medi-Cal provider number, which agrees to provide case management to Medi-Cal beneficiaries).
4.
Id § 14088(b)(2) (West 1991) (defining primary care case management as responsibility
for the provision of referral, consultation, ordering of therapy, admission to hospitals, follow-up care,
and prepayment approval of referred services). A primary care case management plan refers to a
primary care provider who has contracted with the State Department of Health Services in order to
provide benefits to Medi-Cal recipients. Id § 14088.05 (enacted by Chapter 1056).
5.
Id. § 14204 (West 1991).
6.
Id § 14408(a) (amended by Chapter 1056).
7.
Id § 14408(c) (amended by Chapter 1056). The plan must include an explicit description
of the marketing activities, the method of identifying individual enrollments by marketing
representatives, and formal methods whereby the contractor shall monitor the performance of its
agents. Id
8.
Id §14408(c)(2) (amended by Chapter 1056); see id § 14408(d) (amended by Chapter
1056) (requiring marketing representatives to provide potential beneficiaries with printed information
identifying the representative and the principal each time a sales attempt is made). The protections
under Chapter 1056 were enacted due to the Legislature's realization that the interests of particular
health plan marketing representatives and the best interests of Medi-Cal beneficiaries may sometimes
be at odds. 1992 Cal. Stat. ch 1056, sec. 1, at
.
9.
See CAL. WELY. & INST. CODE § 14251 (West 1991) (defining prepaid health plan).
10.
1981 Cal. Stat. ch. 702, see. 6, at 2523 (amending CAL WNLF. & INST. CODE § 14408(d).
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solicitation of Medi-Cal enrollees unless the Department determines
that Welfare and Institutions Code section 14016(c) 1 is not being
implemented in a particular geographic region. 2 In addition, only
certified marketing representatives will be permitted to participate in
door-to-door solicitation."' Chapter 1056 also provides that any
primary case management contractor, marketing representative, or
marketing organization 4 making false or misleading claims"
concerning itself, the Medi-Cal program, or the plans it represents, is
17
6
subject to disciplinary action' by the Department.
WDC
Health and Welfare; nursing facilities--citation appeal process
Health and Safety Code §§ 1250, 1417.1, 1418, 1423, 1424,
1428, 1429 (amended).
SB 1570 (Mello); 1992 STAT. Ch. 1163

11.
See id. § 14016.5(c)(1) (West Supp. 1992) (mandating that by January 1,1994, any person
eligible for Medi-Cal services who has not chosen a prepaid health plan or established a relationship
with a primary care provider will be automatically enrolled in an appropriate program within the
person's geographic region).
12.
Id, § 14408(0 (amended by Chapter 1056). The certification will only last for one year,
but is renewable. Id.
13.
Id- § 14408(g) (amended by Chapter 1056). The Department may decertify any marketing
representative when such action is necessary to protect the public welfare or the interests of the MediCal program. Id, The stated legislative intent disallowing the door-to-door solicitation of Medi-Cal
enrollees is premised upon the Department's enacting of other enrollment procedures which will
maximize enrollment stability and growth of prepaid health plans and primary care case management
contractors. 1992 Cal. Stat. ch. 1056, sec.7, at _
14.
CAL. WELF. & INST. CODE § 14264 (West 1991) (defining marketing organization).
15.
See i § 14409(a)(1)-(4) (amended by Chapter 1056) (providing a representative, though
not inclusive, list of violations).
16.
See id. § 14409(b)(1)-(7) (amended by Chapter 1056) (listing the types of actions which
may be taken by the Department against violators of § 14408(a)).
17.
Id. § 14408(a)-(c) (amended by Chapter 1056). See generally Claire Spiegel, Abuses in
Door-to-Door Sales of Health Plans Cited, L.A. TIMES, Jan. 27, 1992, at Al (discussing various
abuses engaged in by door-to-door marketing agents in selling health plans).

Selected 1992 Legislation

Health & Welfare

Under existing law, the State Director of Health Services
(Director)' regulates long-term health care facilities,2 and may issue
various classifications of citations reflecting the degree of risk posed
to the safety of patients by the facility.3 Chapter 1163 subjects
nursing facilities4 that are certified to participate as Medicaid 5
providers to these regulations by including them within the definition
of long-term health care facilities.6 Chapter 1163 also makes nursing
facilities accountable for violations of federal and state laws and
regulations, but bars the issuance of a citation under both federal and
state law for the same violation.7
Under prior law, a facility choosing to contest a citation for
patient care violations was required to notify the Director, who then
sent the case to the Attorney General.! Prior law provided that the
Attorney General was then responsible for citation enforcement and

1.
See CAL. HE.ALTH & SAFETY CODE § 101 (West 1990) (granting the Governor the power
to appoint a Director of Health Services, subject to confirmation by the Senate, to control the State
Department of Health Services).
2.
ld § 1418(a)-(c) (amended by Chapter 1163) (defining long-term health care facility as
any of the following: (1) A skilled nursing facility; (2) an intermediate care facility; (3) an
intermediate care facility/developmentally disabled; (4) an intermediate care facility/developmentally
disabled rehabilitative; (5) an intermediate care facility/developmentally disabled-nursing; (6) a
congregate living health facility; or (7) a nursing facility).
3.
Id. § 1423(a)-(c) (amended by Chapter 1163); see id. 1424(a)-(t) (amended by Chapter
1163) (defining "AA,- "A," and "B" violations, and setting forth parameters for determining the
amount of civil penalty for these violations). See generally LiTLE HoovER CoMMsiSSION, SKILLED
NURSING HoMEs: CARE WrrHouT DIGNrry 9-52 (1991) (discussing the state of skilled nursing home
care, and recommending federally mandated reforms ensuring the right to informed consent prior to
the usage of chemical and physical restraints, and adopting a more powerful citation and fine system).
4.
See CAL. HEALTH & SAFETY CODE § 1250(k) (amended by Chapter 1163) (defining
nursing facility as a licensed skilled nursing facility or as an intermediate care facility that is certified
to participate as a provider of care in the medicaid program under Title XIX of the federal Social
Security Act).
5.
See 42 U.S.C. § 1396 (1985) (authorizing the appropriation of federal funds to make
payments to States having approved plans for medical assistance); id. §§ 1396a-1396q (1985) (setting
forth the requirements for State plans for medical assistance).
6.
CAL. HEALTH & SAFET CODE § 1418(a)(7) (amended by Chapter 1163).
7.
Id. § 1423(a) (amended by Chapter 1163). Prior to Chapter 1163, a single violation could
be penalized by both federal and state agencies. Telephone Interview with Bridget Ford, Senate
Fellow, Senate Subcommittee on Aging (June 29, 1992) (notes on file at Pacific Law Journal).
8.
1988 Cal. Stat. ch. 84, see. 1, at 377-78 (amending CAL. HEALTH & SAFETY CODE §
1428(b)).
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penalty collection.' Chapter 1163 eliminates the Attorney General's
involvement in the regulation of long-term health care facilities, and
instead requires that the Director be notified if a facility chooses to

contest a citation."0

12
11
Prior law mandated that penalties for class "B" or "A"'

violations be trebled if they occurred within twelve months of a prior
violation of any class. 13 Chapter 1163 instead requires trebling only
if the two citations issued within the same twelve-month period are
of the same class. 4
Under prior law, challenges to all citations were required to be
heard in a citation review conference.' 5 Prior law provided for
appeals of citation review conference decisions to be heard through

9.
Il Only 12.9% of the fines assigned to skilled nursing facilities in 1988-89 were collected
by the Attorney General. HoovER, supra note 3, at 39. The penalty collection statistics are
misleading because of a department policy not to collect on initial "B" citations issued to health care
facilities. Telephone Interview with Paul Minicucci, Chief Consultant, Senate Subcommittee on Aging
(August 5, 1992) (notes on file at Pacific LawJournal).Although more class "B" citations are levied
than any other type, the smaller fines ($1,000 maximum) are outweighed by more expensive "A"
citations ($10,000 maximum). HoovER, supra note 3, at 41 (1991). Even when all "B" citation
figures are eliminated from 1987-88 statistics, there is still $3,971,375 in uncollected fines. L
10.
CAL. HEALTH & SAFETY CODE § 1428(b) (amended by Chapter 1163); see id § 1428(a)(c) (amended by Chapter 1163) (establishing the processes by which a facility may contest class
"AA," "A," or "B" citations).
11.
See id. § 1424(d) (amended by Chapter 1163) (defining a class "B" violation as one which
has a direct or immediate effect on a patient's health, safety or security, including financial abuse or
emotional trauma such as humiliation, indignity or anxiety).
12.
See id § 1424(c) (amended by Chapter 1163) (defining a class "A violation as one which
seriously endangers the safety of a patient, with a substantial probability of death or serious physical

harm).
13.
1988 Cal. Stat. ch. 84, sec. 1, at 380 (amending CAL. HEALTH & SAFErY CODE § 1428(0).
14.
CAL. HEALTH & SAETY CODE § 1428(h) (amended by Chapter 1163). Since trebling
occurs only for violations of the same class, fewer class "B" citations will be appealed through the
court system, resulting in significant savings to the state. Telephone Interview with Bridget Ford,
Senate Fellow, Senate Subcommittee on Aging (June 29, 1992) (notes on file at Pacific Law
Journal).
15.
1988 Cal. Stat. ch. 84, sec. 1, at 377 (amending CAL. HEALTH & SAFETY CODE §
1428(a)); see CAL. HEALTH & SAFETY CODE § 1428(b) (amended by Chapter 1163) (establishing the
procedure for requesting a citation review conference for a class "AA" or a class "A" citation); id.

§ 1428(c) (amended by Chapter 1163) (establishing the procedure for requesting a citation review
conference for a class "B" citation); id § 1428(e) (amended by Chapter 1163) (authorizing the
establishment of an independent unit of trained citation review officers, and setting forth the
procedures for holding a review conference).
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the civil court system or through binding arbitration. 16 Chapter 1163
eliminates the option for arbitration and requires that challenges to
class "B" citations be first heard in an administrative law hearing.' 7
If the licensee is dissatisfied with the outcome of the administrative
law hearing, binding arbitration may then be sought. 8 Under
Chapter 1163, citation review conference decisions pertaining to
class "A" and "AA" citations must be filed in the civil court
system. 19

DTF
Health and Welfare; organ donation
Health and Safety Code §§ 7150.5, 7151.5, 7152.5, 7184
(amended); Vehicle Code § 13005 (amended).
SB 2012 (Watson); 1992 STAT. Ch. 583
Existing law authorizes an individual who is at least 18 years old
to make an anatomical gift' by signing a document of gift and

16.
1988 Cal. Stat. Ch. 1163, see. 1, at 378-79 (amending CAL. HEALTH & SAFErY CODE §
1428(c)) (establishing the procedures for contesting a class 'B" citation or a citation review
conference decision through the civil court system); id, sec. 1, at 330-81 (amending CAL. HEALTH
& SAFY CODE § 14280)) (establishing the procedures for contesting a citation review conference
decision through binding arbitration).
17.
CAL. HEALTH & SAFETY CODE § 1428(c) (amended by Chapter 1163). Citation appeals
are brought through the procedures established in subdivision (c)of § 14123 of the Welfare and
Institution Code. Id. See CAL. WEF. & INST. CODE § 14123(c) (West 1988) (establishing that
hearings are to be conducted according to the procedures set forth by §§ 11500-11529 of the
California Government Code, except that the Director may appoint departmental hearing officers to
conduct the hearings); CAL. GOv'T CODE §§ 11500-11529 (West 1992) (setting forth procedures for
conducting adjudicatory hearings).
18.
CAL. HEALTH & SAFM" CODE § 1428(d) (amended by Chapter 1163).
19.
Id § 1428(b) (amended by Chapter 1163).

1.
See CAL. HEALTH & SAFTY' CODE § 7150.1(a) (West Supp. 1992) (defiming anatomical
gift as a donation of all or part of a human body or a pacemaker to take effect upon or after death).
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carrying it with a driver's license or identification card.2 Chapter 583

specifies that a document will be honored without further approval or
consent of next of kin or other authorized persons so long as it
complies with specified signature requirements.'

2.
Id. § 7150.5(b) (amended by Chapter 583); see iL § 7150.5(c) (amended by Chapter 583)
(establishing signature requirements for documents of gift attached to the driver's license or
identification card of the donor); id. § 7150.5(f)(1)-(4) (amended by Chapter 583) (establishing that
a donor may only amend or revoke an anatomical gift by: (1) A signed statement; (2) an oral
statement made in the presence of two individuals; (3) any form of communication during a terminal
illness or injury addressed to a physician or surgeon; or (4) the delivery of a signed statement to a
specified donee to whom a document of gift had been delivered); 1id § 7150.5(i) (amended by
Chapter 583) (enabling an individual to refuse to make an anatomical gift); i. § 7150.1(c) (West
Supp. 1992) (defining document of gift as either a card, a statement attached to or imprinted on a
motor vehicle operator's or chauffeur's license, a will, or other writing used to make an anatomical
gift); cf. IND. CODE ANN. § 9-24-17-7(a) (West 1991) (requiring parental consent prior to issuing a
donor card to an individual who is less than 18 years of age). But see Sandra Friedland, Potential
Donors Urged To Make Plans, N.Y. TmEs, Jan. 12, 1986, at I lNJ, 4, available in LEXIS, Nexis
Library, N.Y. Times File (stating that organ donor cards are not binding because the family becomes
responsible for the disposition of the organs and must consent to removal of any organs). See
generally Lloyd R. Cohen, Increasing the Supply of Transplant Organs: The Virtues of a Futures
Market, 58 GEo. LJ. 1 (1990) (proposing that individuals be given the opportunity to contract for
the sale of their body tissue for delivery after death); Erik S. Jaffe, "She's GotBette Davis['s]Eyes":
Assessing the Nonconsensual Removal of Cadaver Organs Under the Takings and Due Process
Clauses,90 CoLUtM. L. REV. 528 (1990) (arguing that property rights exist in the human body, and
therefore, the laws which authorize coroners to remove bodily tissues without the consent of either
the deceased or next of kin violate due process and constitute a taking); Chad D. Naylor, The Role
of the Family in Cadaveric Organ Procurement,65 IND. LJ. 167 (1989) (discussing the family's
current role in cadaveric organ procurement, and concluding that relevant social values mandate the
family's continued role in organ procurement); Theodore Silver, The Casefor a Post-Mortem Organ
Draft and a Proposed Model Organ Draft Act, 68 B.U. L. REv. 681 (1988) (proposing a Model
Organ Draft Act which would empower the state to conscript every cadaveric organ suitable for
transplantation without regard to any contrary wishes expressed by the decedent while he or she lived
or by surviving relatives after he or she dies, subject only to religious objections).
3.
CAL. HEALTH & SAFETY CODE § 7150.5() (amended by Chapter 583); see CAL. VEm.
CODE § 13005(b) (amended by Chapter 583) (requiring that the holder of a driver's license or
identification card must be at least 18 years old to make a valid anatomical gift by signing a donor
card and affixing it to the license or card). Persons who are unable to sign must have the document
signed in his or her presence, as well as in the presence of two witnesses who must also sign the
document of gift. Id § 13005(b) (amended by Chapter 583); see CAL. HEALTH & SAFETY CODE §
7151(a)(l)-(7) (West Supp. 1992) (establishing as the order of priority of the class of people
authorized to make an anatomical gift of the decedent's body); i. § 7152 (West Supp. 1992)
(prohibiting others from making an anatomical gift from the body of an individual who was known
to have had religious beliefs which would be violated by the making of an anatomical gift); cf Oino
REv. CODE ANN. § 2108.02(b) (Baldwin 1992) (granting the right to the wife to control the disposal
of her husband's body); i § 2108.60(b)(4)(a)-(g) (permitting a coroner to remove the corneas of
autopsy subjects without consent, provided that the coroner has no knowledge of an objection by the
decedent, or persons authorized to dispose of the body); see Brotherton v. Cleveland, 923 F.2d 477,
481 (6th Cir. 1991) (holding that § 2108.60 of the Ohio Revised Code impinges on a fundamental
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Existing law authorizes a coroner or medical examiner to permit
the removal of a part4 from the body of an organ donor' and release
it from custody if a search for persons' authorized to consent has
been underway for twenty-four hours.7 Existing law also requires
that law enforcement officers finding an individual who is dead or
near dead, and hospitals admitting an individual at or near the time
of death, to make a reasonable search for a document of gift or other
information identifying the individual as a donor.' Chapter 583
extends this requirement of a reasonable search to ambulance or
emergency medical personnel providing emergency medical services
to an individual who appears likely to die.9 Chapter 583 also reduces
the search time requirement to twelve hours. 0
Additionally, Chapter 583 requires the Department of Motor
Vehicles to offer a donor card form" to each applicant for a driver's
license or identification card, and to explain how to use the form. 2
DTF

property right by permitting a county coroner performing an autopsy to remove comeas and consent
to their use without the consent of survivors). The state interest in implementing an organ/lissue
donation program is not substantial enough to justify the conscious disregard of property rights
expressly granted by Ohio Revised Code § 2108.02(B). lId at 482. A surviving spouse claiming
wrongful removal of corneas from the body of the decedent has a legitimate claim of entitlement
which is actionable under § 1983 of title 42 of the United States Codes. Id, at 482.
4.
See CAL. HEALTH & SAFETY CODE § 7150.1(g) (West Supp. 1992)'(defining part as an
organ, tissue, eye, bone, artery, blood, fluid, or other portion of a human body or a pacemaker),
5.
See id. § 7150.1(d) (West Supp. 1992) (defning donor as an individual who makes an
anatomical gift of all or part of the individual's body or a pacemaker).
6.
See id § 7150.1(h) (West Supp. 1992) (defining person).
7.
Iad § 7151.5(b) (amended by Chapter 583).
8.
Ia § 7152.5(b)(1)-(2) (amended by Chapter 583).
9.
It § 7152.5(b)(3) (amended by Chapter 583).
10.
Ia § 7151.5(a)(2) (amended by Chapter 583).
i1.
See CAL VEH. CODE § 13005(b) (amended by Chapter 583) (requiring the form to be
sufficient to meet the requirements of the Uniform Anatomical Gift Act).
12.
It
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Health and Welfare; osteopathic physicians and surgeons-discrimination
Business and Professions Code § 2453 (amended).
AB 2372 (Frizelle); STAT. 1992, Ch. 619
Under existing law, physicians and surgeons' holding medical
degrees 2 or osteopathic degrees 3 must be accorded equal
professional status and privileges.4 Further, health facilities5 and
other entities' may not discriminate on the basis of the type of degree
held.7 In addition, whenever staffing requirements mandate that a
physician be certified by an appropriate medical board,8 the position
must be available on a equal basis to osteopathic physicians certified
by an appropriate osteopathic board.9 Existing law prohibits any

1.
See 36 CAL. JUR. 3D, HealingArts andInstitutions § 2 (1977) (specifying a physician and
surgeon as one who is authorized to use drugs or medical preparations in or on human beings, to
sever or penetrate the tissues of human beings, and to use any and all other methods in the treatment
of diseases, injuries, deformities, or other physical or mental conditions).
2.
See CAL. Bus. & PROF. CODE § 2055 (West 1990) (defining medical degree); see also id.
§ 2082 (West Supp. 1992),§ 2089 (West 1990) (setting forth the requirements for a medical degree);
CAL. CODE Ros. tit. 16, §§1306-1307 (1992) (setting forth the regulations for issuing a medical
degree).
3.
See CAL. Bus. & PRoF. Code § 2099.5 (West Supp. 1992) (setting forth requirements for
an osteopathic degree); id. §§ 2154-2155,2360-2380,2450-2460 (West 1990 & Supp. 1992) (setting
forth the provisions of the Medical Practice Act regarding osteopathic medicine); see also 36 CAL.
JuR. 3D, Healing Arts and Institutions § 3 (1977) (defining osteopathy).
4.
CAL. Bus. & PROF. CODE § 2453 (amended by Chapter 619).
5.
See CAL. HEALTr & SAFETY CODE § 1250 (West Supp. 1992) (defining health facility).
6.
See CAL. Bus. & PROF. CODE § 2453 (amended by Chapter 619) (stating that this section
also applies to professional medical and osteopathic associations).
7.
Id. § 2453 (a)-(b) (amended by Chapter 619); see id. § 2064.2 (amended by Chapter 619)
(prohibiting discrimination in clinical training programs). cf., COLO. REv. STAT. § 25-3-103.5 (1983);
FLA. STAT. ANN. § 395.011 (West 1990); IOWA CODE ANN. § 135B.7 (West 1990); LA. REV. STAT.
ANN. § 37-1301 (West 1982); MICH. COMP. LAws ANN. § 333.21513 (West 1989); NEB. REV. STAT.

§ 71-2048.01 (1989); OH1o REV. CODE ANN. § 3701.35.1 (Anderson 1988); S.C. CODE ANN. § 44-7260(d) (Law. Co-op. 1988); Wisc. STAT. ANN. § 50.36 (West 1985); Wisc. ADMiN CODE § HIS
124.05(2)(e) (1988); WYo. STAT. § 6 35-2-113 (1981) (mandating equal access to hospital staffs for
osteopathic physicians). See generally Paul L. Scibetta, Restructuring Hospital-PhysicianRelations:
Patient Care Quality Depends on the Health of Hospital Peer Review, 51 U. Prrr. L. REV. 1025
(1990) (discussing equal access to membership on hospital staffs).
8.
See CAL. Bus. & PROF. CODE §§ 2001-2024 (West 1990) (providing the powers, duties,
and organization of the Medical Board of California).
9.
Id. § 2453 (c) (amended by Chapter 619); see id. §§ 3600-1 - 3600-5 (West Supp. 1992)
(setting forth the powers, duties, and organization of the Osteopathic Medical Board of California).
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health facility from adopting bylaws that would circumvent these
provisions.1 Chapter 619 extends these provisions to entities that
contract with physicians and surgeons to provide managed care" or
risk-based care. 12

SRM
Health and Welfare; podiatrists--state health programs
Health and Safety Code §§ 429.90, 1184, 1322, 32126.5,
32129, 32129.5 (amended); Insurance Code §§ 10179,
10494.6, 11513.3 (amended); Welfare and Institutions Code
§ 739 (amended).
SB 1968 (Watson); 1992 STAT. Ch. 981
Existing law authorizes state grants to help establish innovative
programs of education for specified health professions.1 Chapter 981
adds podiatrists to the list of heath professions included in the
definition of innovative programs of education in health
professions.2
Existing law establishes the California Health Services Corps
which provides specified health personnel to rural areas lacking in

10.
Id. § 2453(0 (amended by Chapter 619).
11.
See CAL. WaF. & INST. CODE § 14016.5 (West Supp. 1992) (defining managed health
care plan and managed care plan); see also id. § 14016.7 (discussing the requirements for managed
care contracts).
12.
CAL. Bus. & PROF. CODE § 2453(d),(h) (amended by Chapter 619). Risk-based care is
care in which the insurance premiums are based on the extent of the patient's medical risk. Telephone
interview with Anita Martin, Consultant to California State Assemblyman Nolan Frizelle (July 6,
1992) (notes on file at the Pacific Law Journal).

1.
CAL. HEALTH & SAFETY CODE § 429.92 (West 1992); see d § 429.90 (West 1990)
(stating that innovative program means programs for the development of physicians, dentists,
pharmacists, nurses, optometrists and allied health professionals); see Id (defining innovative
programs of education in the health professions).
2.
Id § 429.90 (amended by Chapter 981). See generally Julia C.Strange, PodiatristsPut
Best Foot Forward: Specialty Steps Up as Growth Fieldfor the 1990s, INDIANAPOLIS BUS. J.,
February 19, 1990, at 26 (reporting that podiatry is expected t grow by at least 35% by the year
2000).
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health care. 3 Chapter 981 adds podiatrists to the list of health
personnel comprising the California Health Services Corps.4
Existing law prohibits a hospital that contracts with an insurer,
nonprofit hospital service plan, or health care service plan from
determining staff membership or clinical privileges for a physician
based on the physician's participation with the contract.' Chapter
981 specifies that hospitals with such contracts may not similarly
discriminate against podiatrists.6
Existing law authorizes the board of directors of a hospital district
or any affiliated nonprofit corporation to contract with independent
physicians and surgeons to provide adequate health services to the
community. 7 Under existing law the board may also contract for
services with physicians to guarantee staffing in an outpatient
emergency department maintained by the hospital.8 Chapter 981 also
allows the board of directors to contract with independent podiatrists
for such services. 9

CAL. HEALTH & SAFETY CODE § 1184 (amended by Chapter 981).
Id. Laws of other states provide for the development of rural medical practice assistance
4.
programs, or declare legislative findings of the need for such programs, but do not include podiatry
in the list of required health providers. See, e.g., ALA. CODE § 22-4A-1 (1975); ARK. CODE ANN. §
20-12-201 (Michie 1987); CoLo. REV. STAT. § 25-1-901 (1990); GA. CODE ANN. § 31-34-2 (Michie
1991); HAW. REV. STAT. § 304.66.1 (Supp. 1991); MONT. CODE ANN. § 20-26-15-1 (1991); NEB.
REV. STAT. § 71-5207 (1990); OR. REV. STAT. § 352-095 (Supp. 1992); WASH. REV.CODE ANN. §
70.180.020 (West 1992).
5.
CAL. HEALTH & SAFETY CODE § 1322 (amended by Chapter 981).
IL See generallyHospitalsResolve State Allegations ofDiscriminatingAgainst Podiatrist,
6.
ANTITRUST AND TRADE REGULATION REPORT (The Bureau of National Affairs, Inc.), July 12, 1990,
at 46 (discussing the settlement by ten Massachusetts hospitals accused of discriminating against
podiatrists in granting hospital medical staff membership and privileges, and their agreement to
change their policies against podiatrists).
CAL. HEALTH & SAFETY CODE § 32126.5(a) (amended by Chapter 981); see id. § 32129
7.
(amended by Chapter 981) (authorizing the board of directors of a hospital district to contract for
services with physicians and surgeons as long as it does not produce any profit or gain for the
district).

3.

8.

Id. § 32129.5 (amended by Chapter 981).

Id. §§ 32126.5(a), 32129, 32129.5 (amended by Chapter 981); cf. IOWA CODE ANN. §
9.
514.5 (West 1988) (authorizing a medical service corporation to enter into contracts with a podiatrist
to furnish health services); R.I. GEN. LAWS § 27-19-17 (1989) (authorizing nonprofit hospitals to
contract for medical services from a podiatrist).
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Existing law prohibits a disability insurer or a nonprofit hospital
service plan that offers podiatric coverage ° as a specific plan
benefit from refusing to give reasonable consideration to contracting
with a podiatrist for this service based solely on the fact that he or she
is a podiatrist." Chapter establishes that a disability insurer or a
nonprofit hospital service may not refuse to give reasonable
consideration to contracting with a podiatrist based on whether the
podiatric services offered are a specific plan benefit or otherwise.' 2
Existing law provides that an employer who furnishes disability
benefits to his or her employees 13 may make available a
supplemental plan of disability benefits which includes permitting a
disabled individual the choice of a physician or hospital. 4 Chapter
981 provides that the disabled individual will additionally have a free
choice of podiatrist in the supplemental plan of disability benefits.'
Existing law allows a probation officer to authorize medical care
for a minor who is a ward of the court.' 6 Chapter 981 includes
podiatrists as among those health professionals a probation officer
may authorize to treat the minor in an emergency situation.17
CLR

10.
See CAL. INS. CODE §§ 10179, 11513.3 (amended by Chapter 981) (stating that the
podiatric services offered must be within the scope of podiatric practice); see also CAL Bus. & PROp.
CODE § 2472 (West 1990) (defining services within the scope of practice of podiatric medicine).
11.
CAL INS. CODE §§ 10179, 11513.3 (amended by Chapter 981).
12.
Id. §§ 10179, 11513.3 (amended by Chapter 981). But see New Hampshire Podiatric
Medical Ass'n v. New Hampshire Hosp. Ass'n, 735 F. Supp. 448, 450-52 (D.N.H. 1990) (holding
that podiatrists are neither an invidiously discriminated class nor similarly situated to licensed
physicians, and that the New Hampshire Legislature's refusal to pass a bill outlawing class-based
discrimination against podiatrists did not constitute action "under color of state law" for the purposes
of a civil rights action).
13.
See CAL. INS. CODE § 10404.5 (West 1988) (stating qualifications necessary to obtain a
certificate of exemption from California insurance Code § 10490); see also id. § 10490 (West 1988)
(providing that only a corporation can transact life or disability insurance).
14.
Id § 10494.6 (amended by Chapter 981).
15.
Id. § 10494.6(c) (amended by Chapter 981).
16.
CAL. WE. !. & INST. CODE § 739 (amended by Chapter 981).
17.
Id. § 739(d) (amended by Chapter 981) (stating that if the minor needs foot or ankle care
the probation officer may authorize medical care to be provided by a podiatrist after obtaining advice
from a physician).
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Health and Welfare; radiology--mammograms
Health and Safety Code §§ 25692.4,25692.5,25818,25823,
25827 (new); §§ 25661,25668,25671,25673,25675,25694,
25699, 25805, 25815, 25817, 25865, 25866 (amended).
AB 2841 (Alpert); 1992 STAT. Ch. 870
Existing law authorizes the State Department of Health Services
(Department) 1 to certify radiologic technologists 2 and to provide
separate certificates for diagnostic and therapeutic radiologic
technology. 3 Chapter 870 enacts the Mammography Quality
Assurance Act, and requires separate certificates for diagnostic
radiologic technology, therapeutic radiologic technology, and
mammographic radiologic technology.4

See CAL. HEALTH & SAFETY CODE § 100 (West 1990) (establishing the Department of
1.
Health Services within the State Health and Welfare Agency); see id. § 25661(a) (amended by
Chapter 870) (defining Department as the State Department of Health Services).
See id § 25661 (d) (amended by Chapter 870) (defining radiologic technologist as a person
2.
other than a licentiate of the healing arts who X-rays human beings for diagnostic or therapeutic
purposes pursuant to subdivision (b) of § 25668); id § 25668(b) (amended by Chapter 870)
(providing for certification of radiologic technologists without limitation as to procedures or ares of
application); id § 25673(a)-(d) (amended by Chapter 870) (providing that certification in radiologic
technology does not include: (1) The use of diagnostic, mammographic, or therapeutic 870-ray
equipment except under the supervision of a certified supervisor or operator, (2) the interpretation
of any radiograph or a diagnosis based upon it; (3) the reporting of any diagnosis to a patient except
as ordered by a licentiate of the healing arts; and (3) using any title or designation which indicates
or implies the right to practice any of the healing arts).
Id § 25668(b) (amended by Chapter 870); see id § 256610) (amended by Chapter 870)
3.
(defining student of radiologic technology as a person who has started and is in good standing in a
course of instruction which, if completed, would permit the person to be certified a radiologic
technologist or granted a limited permit upon satisfactory completion of any examination required
by the Department). A person who is a student of a school of medicine, chiropractic, podiatry,
dentistry, dental radiography, or dental hygiene is not included within the definition of a student of
radiologic technology. Id
Id. § 25668(b) If a person has been accredited to perform mammography by a private
4.
accreditation organization, the Department must consider this accreditation when deciding whether
to issue a mammographic radiology certificate. Id; see Mary E. Costanza, M.D., Feasibility of
Universal Screening Mammography; Lessons From a Community Intervention, ARCttES INTERN.
MED. Sept. 1991, at 151 (finding that mammography providers were one of several barriers to the
goal of detecting breast cancer before the cancer presents any of the standard clinical signs or
symptoms, because many radiologists practicing today did not receive training in mammography
during their residency, which leads to a wide variability in mammographie interpretation, which in
turn can lead to undetected cancers and falsely negative test results). Since there are no accurate
corroborating tests or physical findings, mammograms must be of high quality. Id; see Barry D.
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Under existing law, it is illegal for any person to administer
diagnostic or therapeutic X-rays on humans unless the person has
been certified or granted a permit, is acting within the scope of the
certification or permit, and is acting under the supervision of a
licentiate of the healing arts.' Chapter 870 requires any person who
performs mammography to hold a current and valid certificate in
mammographic radiation technology, 6 and to act within the scope of
the certificate and under the supervision of a licentiate of the healing
7
arts.

Chapter 870 also requires the Department to adopt registration
and certification regulations for mammography equipment.8 Under
Mann, M.D., Delayed Diagnosisof Breast Canceras a Result of Normal Mammograms, Ai. MED.
Ass'N, ARCH SURGEON, Jan., 1983, at 118 (finding the falsely normal mammogram rate to be 34.2%
in one study, attributable to poor technique or the mammographer's inexperience). ki By updating
equipment, technical quality, and interpretive skills, mammographers can help reduce the number of
falsely normal findings. Id.
5.
CAL. HEALTH & SAFErY CODE § 25671 (amended by Chapter 870); see id. § 25661(i)
(amended by Chapter 870) (defming licentiate of the healing arts as a person licensed to practice
general medicine, chiropractic medicine, or osteopathic medicine); cf. R.I. GE . LAws § 27-41-31
(1991) (setting forth mammography quality assurance standards); 1992 Mass. Adv. Legis. Serv. 132
(Law. Co-op.) (establishing Mammography standards and providing for the licensing of facilities).
A physician is required to be designated by the mammography facility to be responsible for the
overall quality assurance of the facility. Id. § 5(Q)(a). Radiologic technologists who perform the
mammography procedure have the responsibility of ensuring that the resulting radiographs meet the
technical and diagnostic requirements of the physician reading the mammogram. Id. § 5(Q)(c).
6.
See CAL. HEALTH & SAFEmT
CODE § 25671(b) (amended by Chapter 870) (making it
unlawful for any person to perform mammography unless that person has a valid and current
certificate in mammographic radiation technology. See generally Costanza, supra note 4, at 151
(stating that the technical aspects of mammography demand meticulous attention as it is one of the
most technologist-dependent examinations in radiology and thus requires significant independent
judgment and expertise).
7.
CAL. HEALTH & SAFETY CODE § 25671(b) (amended by Chapter 870). The Department
must prescribe minimum qualifications for granting permits and certificates, and continuing education
requirements for permit and certificate holders. Id. § 25675 (amended by Chapter 870).
8.
Id. § 25815(e) (amended by Chapter 870); see id, § 25815(e)(l)-(4) (amended by Chapter
870) (requiring a specially designed X-ray machine to be used for mammography, the performance
of quality assurance tests by all persons certified for mammography equipment, and the registration
and certification of all mammography equipment); see also id. § 25805 (p) (amended by Chapter 870)
(defining mammography quality assurance as the detection of a change in X-ray and ancillary
equipment adversely affecting the film quality and the dose of glandular radiation, and the correction
of this change). The person responsible for registration of mammographic X-ray equipment is
responsible for assuring that the equipment under his or her jurisdiction has been inspected and that
a medical physicist, health physicist, or other qualified individual performs the mammography quality
assurance tests. kLi § 25823(a) (amended by Chapter 870). This person must establish and maintain
a Mammography Quality Assurance Program that includes a manual for the identification of
mammography quality assurance test performed, test frequency, test equipment used, maintenance
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Chapter 870, the Department must require that all mammogram
facilities, other than mobile vans or units, operate efficiently and
quickly to ensure that the site is able to develop mammograms of
diagnostic quality before a patient leaves the facility.9
Under existing law, the Department grants persons permits to
conduct radiologic technology which is limited to certain procedures,
or to the X-raying of specific areas of the human body.' 0 Chapter
870 exempts mammography from the areas of the human body which
the Department may grant a limited permit to X-ray."
LES

and calibration of test equipment, and the qualifications of individuals who perform the tests. IdM
§
25827(a) (amended by Chapter 870). Quality assurance tests must be performed on all mammography
equipment located in a mobile van or unit after each relocation of the van or unit, and the equipment
must be recalibrated if images are not of diagnostic quality as determined by the Department. RL §
25815(e)(3) (amended by Chapter 870). A written record of the location of mobile vans or units with
dates and times will be maintained and available for inspection by the Department. Id. If
mammography equipment is certified by a private accreditation organization, the Department must
take this into consideration when deciding to issue a mammogram certification. Id. § 25815(e)(4)
(amended by Chapter 870). All licenses, permits, and certificates relating to the use of mammography
equipment must be publicly posted. Id § 25815(e)(5) (amended by Chapter 870).
9.
Id. § 25815(f) (amended by Chapter 870); see Costanza, supra note 4, at 151 (stating that
if proper procedures are followed in the specification and selection of X-ray equipment, many
quality-related problems can be prevented). A suboptimal system can result in an excessive dose of
radiation without any improvement of image quality. Id. The review of clinical mammograms rarely
results in the detection of a deficiency in any of the system's performance characteristics. Id. Such
a detection requires measurements of the system's performance by a diagnostic radiology physicist.
Id. The selection and maintenance of a high quality film screen and processing system are also
necessary for high image quality. Id. Different manufacturers' design and performance specifications
may vary greatly, even among machines of the same model and manufacturer. Id.
10. CAL. HEALTH & SAFETY CODE § 25668(c) (amended by Chapter 870). The Department
also prescribes minimum standards of training and experience for these persons, including a
requirement that persons granted limited permits meet fundamental requirements in basic radiological
health training and knowledge similar to the certification requirements of California Health and Safety
Code § 25668(b). Id.
11.
Id. A person who violates Chapter 870 is subject to a $1,000 fine or imprisonment for 180
days, or both. Id. § 25865(a) (amended by Chapter 870).
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Health and Welfare; redevelopment
Government Code § 65589.5,65589.7 (amended); Health and
Safety Code §§ 33328.5,33334.17 (new); §§ 33302,33320.1,
33328.4, 33328.7, 33334.2, 33334.12, 33344.5, 33367,
33413, 33501 (amended).
SB 1711 (Bergeson); 1992 STAT. Ch. 1356
Under existing law,redevelopment agencies must spend not less
than twenty percent (20%) of their tax revenue for the purpose of
increasing, improving, or preserving, the community's supply of low
and moderate-income housing.' Existing law allows these housing
funds to be spent to acquire real property, donate real property,
finance insurance premiums, construct, acquire, or rehabilitate
buildings, or provide subsidies to specified households. 2 Chapter
1356 allows such funds to be spent on specified
on-site or off-site
3
improvements as part of housing projects.
Existing law requires a redevelopment agency to prepare a
preliminary plan and distribute that plan to all taxing entities that may
be affected by the redevelopment plan.4 Chapter 1356 requires the
preliminary report to include a description and map of the project
5

area.

1.
CAL. HEALTH & SAFETY CODE § 33334.2(a) (amended by Chapter 1356); see id. §
33334.2(a)(l)-(3) (amended by Chapter 1356) (providing situations when the required twenty percent

housing fund can be spent for other purposes).
2.
L § 33334.2(e)(I)-(8) (amended by Chapter 1356).
3.
IM § 33334.2(e)(2) (amended by Chapter 1356). Such funds can be spent on-site or off-site
improvements if such improvements are part of a project that constructs new or rehabilitates housing
that benefits low and moderate-income persons, or the improvements are necessary to eliminate a
condition that jeopardizes the health and safety of low and moderate-income persons. Id. §
33334.2(e)(2)(A)-(B) (amended by Chapter 1356).
4.
IM § 33344.5 (amended by Chapter 1356).
5.
Id § 33344.5(c)(1)-(5) (amended by Chapter 1356). The plan must state the acreage of
the project area, the portion of the project area that is blighted, the acreage that is an integral part of
an area developed for urban uses, and the percentage of area that is predominately urban. Id. §
33344.5(c)(l)-(4) (amended by Chapter 1356). The plan must also include a map that identifies the
blighted, urbanized, and non-urbanized area in the project area. Id § 33344.5(c)(5) (amended by
Chapter 1356); see id§ 33320.1(a) (amended by Chapter 1356) (defiming project area); id. § 33032
OVest Supp. 1992) (describing the characteristics of a blighted area); id. § 33320.1(b) (amended by
Chapter 1356) (defining predominately urban).
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Under existing law, any public agency or citizen may bring an
action to determine the validity of activities related to
redevelopment. 6 Chapter 1356 establishes that the Department of
Finance is an interested party in an action challenging the validity of
a redevelopment plan adoption.7
PGT
Health and Welfare; sibling visitation for dependent children
Welfare and Institutions Code § 16501.1 (amended).
AB 3332 (McClintock); 1992 STAT. Ch. 665
Under existing law, when child welfare services (Service)1
remove a child from the home2 or respond to reports of imminent
danger to the child, the Service must complete a written case plan
within 30 days of the date of the judicial hearing.3 Chapter 665
provides that the case plan must include recommendations of whether

6.
ld § 33501(a) (amended by Chapter 1356); Regus v. City of Baldwin Park, 70 Cal. App.
3d 968, 972, 139 Cal. Rptr. 196, 198, (1977) (holding that residents who are taxpayers and live in
a city and county have standing to challenge alleged illegal use of county funds for a redevelopment
project); see id. (allowing a civil action to be brought, pursuant to §§ 860 through 870 of the Civil
Procedure Code, regarding redevelopment activities); CAL. Civ. PRoc. CODE § 860 (West 1980)
(allowing an action to determine the validity of a public agency's activities); id. § 863 (West 1980)
(allowing an interested party to bring an action regarding the validity of a public agency's activities
if that agency fails to bring an action under § 860). See generally MAss. GEN. L. ch. 231A, § 8
(1992) (stating that in any proceeding that involves the validity of a municipal ordinance adopted by
a municipality, the municipality shall be made a party to the proceeding); Cass R. Sunstein, Standing
and the Privatizationof Public Law, COLUM. L. REv. 1432, 1441-42 (analyzing the evolution of
standing requirements for beneficiaries of regulatory schemes, including housing codes).
7.
CAL. HEALTH & SAFETY CODE § 33501(b) (amended by Chapter 1356). Chapter 1356
states that the Department of Finance is an interested party in an action pursuant to § 863 of the Code
of Civil Procedure. 1d; see CAL. Civ. PRoc. CODE § 863 (West 1980) (allowing any interested party
to bring an action against a public agency).

1.
See CAL. WEY. & INST. CODE § 16500 (West 1991) (establishing child welfare services).
2.
See id. § 304 (West Supp. 1992) (specifying that a child can be removed from the home
if adjudged a dependent of the court).
3.
Id § 16501.1(d) (amended by Chapter 665).
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unsupervised sibling visitation is appropriate. 4 Chapter 665 further
provides that if a court finds sibling visitation to be appropriate, it
must order that the child or child's siblings obtain the necessary
information to accomplish a visitation.5
EB

4.
CAL. WELF. & INsT. Coo § 16501.1()(6) (amended by Chapter 665); see In re Elizabeth
M., 232 Cal. App. 3d 553, 564-69, 283 Cal. Rptr 483 (1991) (discussing whether a court's failure
to order sibling visitation violates a child's due process rights, and concluding that when a court
considers the best interests of a child there is also an implicit requirement that the court consider
whether such interests would be satisfied by sibling visitation); In re Gerald J., 1 Cal. App. 4th 1180,
1188-89, 2 Cal Rptr. 2d 569, 574 (1991) (Nares, J., concurring) (discussing the need for an
affirmative duty by the juvenile court to have children kept together); Katherine Bartlett, Rethinking
Parenthoodas an Exclusive Status, 70 VA. L. Rnv. 879, 935 (1984) (discussing problems of the
nuclear family, and how some states have extended visitation rights to siblings); Marianne Blair,
Lifting the Genealogical Veil, 70 N.C. L. Rnv. 681, 721 (1992) (discussing how one court granted
visitation rights for the sibling of an adopted child); Doris Freed et al., frisitation Rights of
Grandparents,Siblings and Others, N.Y. L. J., Sept. 24, 1991, at 3 (discussing sibling visitation);
Laura Oren, Deshaney's Unfinished Business: The Foster Child'sDue ProcessRight to Safet;y, 69
N.C. L. REv. 113, 148 (1990) (discussing federal decisions concerning substantive due process claims
and sibling visitation); Nancy Polikoff, This Child Does Have Two Mothers, 78 GEo. LJ. 459, 525
n.377 (1990) (discussing how some courts have preserved sibling visitation for adopted siblings); cf.
N.Y. Soc. SERv. LAW §§ 358-a, 384-a, 384-b (Consol. 1992) (providing for sibling visitation). See
generally Margaret Ward, FullHouse: Adoption of a Large Sibling Group, 57 CHILD WELFARE 233
(1978) (discussing the importance of sibling ties to the well being of a child); Margaret Ward, Sibling
Ties in Foster Care and Adoption Planning, 63 CHnLD WELFARE 321 (1984) (discussing the
frequency of sibling separation, and describing the separation from siblings as being more traumatic
than separation from parents); STEPHEN BANK, THE SIBLING BoND (1982) (discussing the importance
of sibling bonds including the effect of high access among siblings, a need for personal identity, and
insufficient parental influence).
5.
CAL. WEL. & INST. CODE § 16501.1(g) (amended by Chapter 665).
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